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(Ward Scott, theattorney,E. onArnold, attorney generalP.John
theorally),brief and for State.

defender, Concord,Skibbie, byofappellateK. assistantMichael
for the defendant.orally,the brief and

af-defendant, Smith, convictedDouglas R. wasHORTON, J. The
J.) felo-(McHugh, aggravatedoftrial in Courtjury Superiorter a

632-A:2, XI,assault, attempted aggravatedandRSAnious sexual
assault, 632-A:2, 629:1, uponXI and committedfelonious sexual RSA

ar-his HeHe convictions.nine-year-old step-daughter. appealshis
vic-of theerroneously admitted evidencethe trial courtgues that

relevant, or, ifnotthe evidence wasinfection becausetim’s venereal
itsrelevant, outweighed byvalue wasprobativeit was because its

the trial courtargues improperlyfurther thateffect. Heprejudicial
of the victim that wouldpriorof a sexual assaultexcluded evidence

to fabricate theknowledgevictim had sufficienthave shown that the
anindictments, and alterna-providedunderlying theseallegations

that the trialvenereal infection. We findfor the victim’stive source
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erroneouslycourt admitted evidence of the victim’s venereal infec-
tion and therefore reverse and remand.

The facts are as follows. The victim lived with her mother and the
defendant, 1989,Instepfather.her Marchapproximately the defend-

allegedly sexuallyant assaulted the victim on two separate occa-
time,sions. The first he allegedly “privatetouched her spots”

hand,underneath her ultimatelyclothes with his and penetrated her
time,digitally. The second the defendant allegedly got into bed with

victim, underwear,the pulled down his and herpants got on oftop
her, attemptedand to have sexual intercourse with her. She saw the

ejaculatedefendant onto the bed and onto her leg above the knee.
reported father,The victim these incidents to her with whom she

weekend, instayed every who turn informed the State Department
of Health and Human Services. victimThe was subsequently inter-
viewed members ofby the division for children youthand services

ofand the Northfield Police Department. trial,At Maureen E. Mc-
M.D.,Canty, an obstetrician/gynecologist, testified that the victim

hominis,had microplasma a oftype venereal infection. The doctor
explained that the infection can be transmitted either sexually or at
birth. Based theupon theforegoing, defendant was convicted of ag-
gravated felonious sexual assault and attempted aggravated felo-
nious sexual assault.

We first address the defendant’s argument that evidence of
the victim’s venereal infection was not relevant and was therefore
erroneously admitted. Evidence is ifrelevant it has “any tendency to
make the existence of any fact that is of consequence to the deter­
mination of the action more probable or probableless than it would
be without the evidence.” N.H. R. Ev. 401. Evidence which is not
relevant is inadmissible. N.H. R. Ev. 402. “The determination of
whether evidence is relevant is within the sound discretion of the

court,trial willand we not reverse its determination absent evidence
of abuse of that discretion.” 302,State v. Caplin, 306,134 N.H. 592

(1991).188,A.2d 191 To demonstrate such an abuse the defendant
must show that the evidentiary ruling “was clearly un­untenable or
reasonable to the prejudice McCue,of his case.” State v. 94,134 N.H.
107, (1991).580,589 A.2d 588

The defendant contends that evidence of the victim’s in-venereal
(1)fection is not relevant because it is not a true indication that sex-

(2)ual activity occurred and there is no connection between the
young girl’s infection and the defendant. The State argues that the
evidence is relevant because it corroborates the victim’s account of
the sexual assault.
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per-testified that sheexpert,trial, the State’sMcCanty,Dr.At
of therequestvictim at theof theexaminationa physicalformed

physicalIn to theservices. additionyouthandfor childrendivision
cultures,some one ofthat she tookexamination, doctor testifiedthe

hominis, pro-an with aorganismmicroplasmawas forpositivewhich
at lengthwas questionedThe doctortissues.genitalto infectpensity

Dr. Mc-is transmitted.organismin which themannertheregarding
con-by genitalclose“is transmittedorganismthat theCanty stated

ofto child at the timefrom motherbe transmittedit can alsotact and
by the State:was then askedThe doctorbirth.”

nine, like victim]child age [theit that alikely is“Q. [H]ow
received it fromwould haveorganismthiswho has

birth?
very possible.That it isA.

fifty percent;or less thanfiftythan percentQ. Greater
tell?youcan

I can’t tell.A.

male, of a ninemale, topwas onlaying [sic]If a adultQ.
clothingnot haveof which didchild . . . bothyear old

inthe male was a state. . . andtheir genitalsover
open-in the area of thecould occurejaculationwhere

fact,does, ejaculate.inandgenitalof the child’sing
intransmitted that fashion?beorganismtheCould

Yes, itA. could.
thatoccur, the male hasassumingthat tolikely isHowQ.

organism?
very likely.”A. It would be

concern-cross-examination, questionedwas furtherMcCantyDr.On
is transmitted.organismin which thethe mannering

canlikely you get [microplasmathatveryit’s“Q. You said
from birth.hominis]

A. Correct.
it from some sortthat canlikely you getit’s veryAndQ.

in a sexual manner.bodilyof fluidsexchangeof
A. Correct.

provehas does not thatsomeone thisthe fact thatQ. So
had sexual contact.they’ve
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A. Right.
Q. They get having anycould this without sexual contact.
A. That’s correct.

Now, based on fact that had doesQ. victim]the this[the
thatnecessarily prove sexuallynot she was assaulted.

A. That’s correct.”

the victim microplasmaThat is infected with doeshominis
not make likely activitytend to it more than not that sexual took

between the defendant and the See Ev.place victim. N.H. R. 401.
is in ways:The infection at least bytransmitted two sexual contact or

from the to at Ifmother the child birth. transmitted con­by sexual
tact, anythe transmittal could have occurred at time the nine-­during
year providedlife of the child she has been in contact with a similarly

party. presentedinfected The State no evidence that sexual trans­
306-07,mittal of organism likely, Caplin,the is more see 134 N.H. at

(evidence592 A.2d 191-92at irrelevant linkexpertwhere not able to
defendant),hair to or evensample that the defendant was infected

hominis; fact,with inmicroplasma the defendant was not even tested
if such,to determine he was so infected. As there is no nexus be­

tween victim’s andthe infection the defendant. See v. Leuth­State
(1984) (evidencener, 638, 641,124 1029,A.2dN.H. 474 1030 of a tire

slashed by an unrecovered knife not to itproverelevant that was the
victim).knife thatdefendant’s was used to inflict wound on

The State’s argument that evidence of the victim’s is rel­infection
evant itbecause corroborates her ofaccount the incident is merit-­
less. The 822,State directs our attention to v. Lurvey,State 127 N.H.
823, 1074, 1075 (1986),508 A.2d where we found the pres­evidence of
ence of semen on the ofclothing relevant,a sexual assault victim

factdespite the that it no in“had value connecting the defendant to
the crime.” The inevidence at issue wasLurvey not offered to estab­
lish that defendant semen, 823,the was the source of the id. at 508

1075,A.2d at but rather “to corroborate the victim’s of therendition
824,facts.” Id. at 508 at 1075.A.2d

Lurvey inappositeis case.to this Evidence of semen in close time
theproximity to isalleged clearlyact associated with factthe that

sexual activity Thatoccurred. the victim in this case is pro-infected
vides no credible nexus thebetween infection evidence and the inci-

issue; thus,dent at it fails to thatcorroborate the sexualalleged
assault took place. The admission of the evidence was an abuse of
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theto of de-prejudice [theit was “unreasonablebecausediscretion
107,McCue, 589134 at A.2d at 588.case.” N.H.fendant’s]

ofbywas the admission evi-prejudicedthe defendantBecause
infection, addresswe need not theof the victim’s venerealdence

of theintroduction evidence constitutedcontention thatState’s
123,118,134 588v. N.H. A.2dEldridge,error. See Stateharmless

(1991).1222, 1225

and remanded.Reversed

All concurred.
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