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14,May 1992

Arnold,P. attorney White,John general (Cynthia L. assistant at-
torney general, on the brief and orally), for the State.

James E. Duggan, defender,chief appellate Concord,of by brief
orally,and for the defendant.

Brock, defendant,C.J. The John Eldredge, was convicted after
(M. J.)ina trial thejury Superior Court Flynn, on two counts of

(1986aggravated assault,felonious sexual RSA 632-A:2 and Supp.
1991) and one count of attempted aggravated felonious sexual as-
sault, 632-A:2; 629:1,RSA RSA and sentenced to serve eleven to

intwenty-two years the New Hampshire State Prison. The indict-
ments arose from allegations that on two separate occasions the de-
fendant in actsengaged of sexual misconduct with his minor niece.
We affirm.

trial,At the State was permitted, under New Hampshire Rule of
404(b),Evidence to offer testimonial evidence of sexual acts involv-

the defendanting and the victim that allegedly occurred prior to the
indicted acts. The victim testified that when she was eleven or twelve
years old the playeddefendant “roughhouse” with her and her
cousins, and that while playing the defendant would touch her
breasts over her clothing. She also oftold an incident when the de-
fendant woke her as she on aslept couch and kissed her and rubbed
her breasts and vagina. The defendant on appeal challenges the ade-
quacy of the trial court’s limiting instruction concerning this evi-

priordence of bad acts.
The procedural history of this issue began with the State’s pretrial

motion to introduce the prior 404(b)bad acts evidence under Rule for
eight otherpurposes than to show the defendant’s topropensity
commit acts of sexual misconduct. The objecteddefendant to admis-
sion of the evidence for any purpose. The court made a preliminary
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victim,conditioned on voir dire of thefinding, a that the evidence
State,be purposes requested bywould admissible for the the and

indicated that a clear limiting instruction would be forthcoming upon
admission of the at trial again juryevidence and when the was finally

dire,charged. After the voir the court that priorruled the bad acts
evidence was admissible

committed,“to show the incontext which the crime was to
show the between therelationship parties, to establish that
the defendant believed that the victim was vulnerable and

motive,also [was] admissible on the issues of intent and op-
portunity.”

the courtAgain, objectionnoted the defendant’s to the admissibility
Nevertheless,of the evidence for any purpose. the court solicited

from both sides requested limiting instructions theconcerning Rule
404(b) evidence. The record does not reveal whether either side sub-
mitted a request.

trial,At when the State offered the victim’s astestimony evidence
acts,priorof the bad the requesteddefendant that the givecourt the

limiting instruction “that [had been] discussed earlier.” The court
complied by as follows:instructing

“I just want you,to instruct ladies gentlemenand of the
jury, that testimony[the of thevictim’s] defendant’s alleged

sexualprior assaults on her are not evidence of the defend-
ant’s character or of a trait of his character and they cannot
be by youconsidered as proving thethat defendant inacted

words,Inconformity therewith. other sexual acts on [the
priorvictim] to the time of the assaults for which he has

indicted,been that cannot be used by you as evidence that
he had a topropensity commit such acts.

You can consider this you’ve justevidence which heard as
prior...to alleged prior sexual byassaults the defendant on

[the onlyvictim] for the purposes that I’m going to state to
you. . . . You can consider the incontext which the charged

committed,crimes were the relationship of the parties, the
belief theby defendant that vulnerable,[the wasvictim] and
for the ofpurpose showing intent,the defendant’s motive or
opportunity.”

The objectdefendant did not theto limiting instruction at that
time nor later when the court again it ingave the final charge to the
jury.
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at oralissue, maintainedthe defendantbrief thehe did notThough
trial court’s limit-objection to thecontemporaneousathatargument

alreadydefendant hadbecause therequirednotwasing instruction
of the badadmissibility priorthehearingpretrialat achallenged

thepreserved,issue isAssuming theany purpose.evidence foracts
jurythegiveinstruction failed tolimitingthethatassertsdefendant

find,evidence. We how-of thein its considerationguidancesufficient
notthe instruction islimitingtoever, challengethat the defendant’s

preserved.
objec-rule, ofgroundswe will not considergeneral“As a
at thethe court’s attentionor called tonot specifiedtions

ju-in andcommon senserequirement, groundedThistrial.
cor-court an toopportunityaffords the trialeconomy,dicial

particularlymade and ismayit haverect an error
juryinvolves a instruc-allegedan errorwhereappropriate

tion.”
(cita-(1988)587, 213,Johnson, 578, 547 A.2d 218N.H.130State v.

Nadeau, 120, 125,omitted); 126 N.H.v.Stateand quotationstions
(1985) (absent objection, un-contemporaneous623, 626489 A.2d

courtdoes not notice to thegiveinstructionsjuryfortimely request
the instruc-by requestedaddressedan issuenecessary preserveto

tion).
in v. Si-to this rule Stateexceptiona narrowrecentlyWe stated

(1991), that when a de-203, holdingA.2d 928monds, N.H. 600135
in aof bad acts evidenceadmissibility priorto theobjectsfendant

object contemporaneouslyneed notthe defendanthearing,pretrial
205,at 600 A.2d at 929.at trial. Id.is admittedwhen the evidence

Simonds,in In a secondthis case.exception applydoes notThis
underlyingthe principleat trial becauseobjection requiredwas not

theobjection by pre-rule had been satisfiedcontemporaneousthe
arose, itwhen the issue firstThe court was informedobjection.trial

if to correct thenecessary,its andfinding,was able to reconsider
A objectionrenewed atmaterial harm resulted.anyerror before

by thealready arguedissue that had beenverytrial to the same
inthe court a was deemedby pretrial hearingsettleddefendant and

unnecessary.
said, however, objectiona to thepretrialbe ofThe same cannot

concerns the suffi-where the issue at trialadmissibility of evidence
ar-the same evidence. Toaddressingciency limitingof instructions

to show a permissibleacts is not relevantthat bad evidencegue prior
404(b) inadmissible, does notRule thereforeunder and ispurpose
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limitinginform the court that a instruction suchaddressing evidence
Here, theinadequate. complainsis defendant that the trial court’s

inuse the instruction of the broad terms “context” andlimiting “re-
more,lationship,” insufficientlywithout defined the permissible use

the make of badjurythat could the acts evidence. This claimprior
Anynot made in theinfirmity scope claritywas below. or of the limit-

ing byinstruction was not communicated to the court the defend-
general to theobjection admissibilityant’s of the evidence itself. Cf.

607, 1079, (1990)v. 604,133 N.H. 580Wisowaty,State A.2d 1081
objection not(general preserve specificsufficient to issue for ap-

The trial court was never the topeal). given opportunity assess the
objection.merit of the defendant’s We decline to consider it for the

Menard, 708, 711,first time on See State v. 133 N.H.appeal. 584 A.2d
(1990).752, 754

Affirmed.

All concurred.
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