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This 1979 for in-reputationvictims. stemmed from a arrest
theexposure. Accordingly,decent Court finds that the de-

fendant has failed to show that act of[defense counsel’s]
the at orraising reputationdefendant’s trial his references

into the 1979 arrest were the result of a deficiency counsel’s
performance.”

agreeWe that defense counsel’s actions were not deficient. His strat-
successful,ifegy, would have established that the eight-year-old

girls accusing digital penetration.were coerced into the defendant of
Where, case,in this youngsters’ credibilityas the was essential to

case, justifiablethe this wasprosecution’s strategy on its face and
without to defenseregard particularcounsel’s reasons for choosing
it. Because we find that defense counsel’s was notperformance defi-
cient, we need not address prejudicethe of the constitu-component
tional analysis.

Affirmed.

All concurred.
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OpinionMemorandum

Horton, defendant, Aikens,J. The Paul was byconvicted a jury
of aggravated felonious sexual assault. He argues appealon that the

J.)(Nadeau, (1)Superior Court abused its discretion when it: found
(2)nine-year-old trial;the then victim competent testifyto at and

denied the defendant’s motion for bail pending the outcome of this
We affirm.appeal.

Recitation of the facts this case is notunderlying Atnecessary.
trial, the State called the victim as its first witness. af-Immediately
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in,witness was sworn the defendant asked the court to in-ter the
competency jury’s presence.into the of the witness outside thequire

bench,objected. FollowingThe State a brief discussion at the the
court instructed the State to ask a series of foundation questions

into the of therelating competency presence jury. Apparently not
satisfied that the State had established that the witness compe-was

testify, jury attemptedtent to the court excused the and to voir dire
the witness. The court was not able to elicit much information from
the witness. The court noted that she seemed to the distinc-“know[]
tion between the truth and atelling expressedlie[ but]” concern

inability end,about her to recall the events question. To that the
witness,thepermittedcourt State to further thequestion but did not

the defendant topermit inquire. uponBased the questions asked by
itself,State andthe the court found the victim competent and per-

mitted her to testify.

The defendant thatargues the court abused its discretion
when it did him anynot allow to topose questions the witness con­

Acerning competency. disagree.We witness is presumed competent
testify, 601(a),to see N.H. R. Ev. unless the court finds that she

observe,“lacks capacitysufficient to remember and narrate as well
601(b).truth,”as understand dutythe to tell the N.H. R. Ev. isIt

solely for the trial court to determine whether a witness is competent
testify. Blum, 396, 399,to See v. 1131, 1132State 132 N.H. 566 A.2d

(1989). “The competency of the witness to testify before the jury is a
threshhold question of law[sic] committed to the trial court’s discre­

omitted).tion. . . .” Id. (quotation Where the supportsrecord the
court’s determination of “we willcompetency, not thatdisturb deter­
mination absent an abuse of discretion.” Id.

When its toexercising discretion determine competency,
the court may permit both inparties participateto voir dire of the
witness, mayor it conduct 399,the examination itself. Id. at 566 A.2d
at 1133. The defendant suggests that the court must conduct the

or,entire voir dire of in alternative,a child witness the requests that
we soexpressly hold and ourtoday, directs attention to Blum to
support this inargument. We noted Blum that “[a] better rule for
witnesses of yearstender would dictate that voir dire be conducted
solely theby stated,court.” Id. also however,We that “we are not

toprepared find that allowing both,one butparty, not to conduct voir
dire of error,the witness amounts to absent a showing of actual prej­
udice.” Id. Blum does not require that the court conduct voir dire by
itself, onlybut thatsuggests this may be the best way proceed.to We
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inthe manner which voirto the trial court’s sound discretionleave
conducted, its of thehandlingof a child witness should be unlessdire

trialencourage judges,the defendant. We whereprejudicesmatter
children ofcompetency hearings involvingto conductappropriate,

jury.the of theyears presencetender outside

case, arguesIn this the defendant that he suffered prejudice
not a examination of thepermit completebecause the voir dire did

to He contends that the court’scompetency testify. compe­witness’s
abilities,was based not her buttency upon cognitivedetermination

prepared questionsto the State’s about theresponsesrather her as­
The defendant is mistaken. The record reveals that thesault itself.

and theby thoroughlyasked the court State examined thequestions
observe, remember un­abilitywitness’s “to and narrate as well as

601(b).truth.” N.H. R.dutyderstand the to tell the Ev. The defend­
himbyant was not the court’s decision not to allow toprejudiced

Accordingly,the child witness. the court properlyvoir dire exercised
its discretion.

arguesThe next that the court abused its discre­defendant
pendingtion when it denied his motion for bail the outcome of this

contends that the court did notappeal. Specifically, properlyhe con­
111(b)597:l-a,frivoloussider whether this was under RSAappeal

1991), material in(Supp. change justifiedand that no circumstances
appealthe denial of bail when the same hadpending judge previously

moot,granted pending sentencing.bail These contentions are and
raised, future,inalthough capable arising againthe issues of the see

Blum, 400, 1133,at132 N.H. at 566 A.2d need not be addressed. We
in 400-01,examined the issue of frivolous Blum. Id.appeals at 566

inconsistencyA.2d at 1133-34. The betweenalleged the court’s
of bail andgranting pending sentencing its refusal to do so pending

does not The mereappeal compel consideration. fact of the unex­
ecuted sentence is to conferenough uponfresh discretion the trial

incourt bailconsidering pending appeal.

Affirmed.

All concurred.


