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fairly substantiallybe and relateddistinction therefore mustThe
readerboards while ex-generally precludingthe town’s ofgoalto

advertising requiringneedsuniquethose businesses withcepting
with the thatagree argumentuse of readerboards. We cannotthe

and movies have ad-uniquelive entertainmentfeaturingbusinesses
byneeds not shared restaurants. While some individualsvertising

entertainment, a meala movie others consider entertain-consider
in ofengaged providingEach business is the service entertain-ment.

the Just as theaters have the need to inform thepublic.ment to
is or artist is restaurantsplaying performing,what moviepublic

special beinghave a need to inform the what meal is offered.public
Thus, not and related to thefairly substantiallythe distinction is

while businessesgoal precluding exceptingtown’s of readerboards
needs because businesses moviesadvertising featuringwith special

unique advertisingentertainment do not have needs notnightlyand
featuring nightlyrestaurants. Because businesses live en­byshared

situated, theyand restaurants are must besimilarlytertainment
Const., Inc. v.treated. Marine Townsimilarly Campbell Gilford,of

(1989).495, 497, 184,567 A.2d 185-86132 N.H.

Because the distinction between restaurants and businesses
entertainment and movies does not afeaturing live bear fair and

relation to town’s thegoals,substantial the ordinance must be struck
down as a violation of equal protection. As the ordinance fails on
equal protection grounds, we need not reach the other pre­issues

in thissented case.

Reversed.

All concurred.
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Arnold, Scott,P. attorney generalJohn E. attorney,{Ward on the
orally),brief and for the State.

Abbott, Jr., defender,Kirk Concord,W. assistant appellate of by
brief and orally, for the defendant.

Thayer, defendant, Sammataro,J. The Derek S. appeals jury
verdicts himfinding guilty on two counts of misdemeanor as-simple
sault, 631:2-a,RSA and one count of witness tampering, RSA 641:5.

J.)The defendant thechallenges Superior Court’s {Temple, denial of
his motion for a mistrial. The defendant’s motion was based on a

asked thequestion by prosecutor during cross-examination of a de-
fense witness that the defendant contends unfairly prejudiced him.
We affirm.

The defendant Timothyassaulted Hannan on two separate occa-
sions. His for Hannan,conviction witness alsotampering, against

trial,arose out of the second altercation. At Kathleen Rodden testi-
fied for the defense. She was the defendant’s angirlfriend eye-and
witness to examination,the first altercation. On direct gaveshe an
account of this incident that totended exonerate the defendant. Dur-

cross-examination, theing following exchange occurred:
youSo to police“[Prosecutor:] lied the youbecause

didn’t think it was [the fault.defendant’s]
Isn’t it also that you thought bytrue lying
to the that inpolice that would some way
benefit [the defendant]?
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Yes.[Witness:]
you the de-long datingHow have been[Prosecutor:]

fendant?
for, halfsay, yearsOff and on two and a[Witness:]

around almostmaybe. This time it’s been
11 months.

himAnd want to see foundyou don’t[Prosecutor:]
guilty, you?do
No.[Witness:]
Aren’t what wouldyou happen[Prosecutor:] [of]afraid

youto didn’t are to-you testify youasif
day?
Objection,coun- Your Honor.[Defense

sel:]
bias,for YourLooking Honor.[Prosecutor:]

Well,THE please.”come up,COURT:
added.)(Emphasis
the court’sFollowing request, an unrecorded bench conference oc-

which theduring prosecutor apparentlycurred withdrew the ques-
Immediately following conference,tion. the bench the court gave the

following curative instruction to which the did object:defendant not
“Jury’s disregard question answer,instructed to the last the ifand it

prosecutionwas answered.” The then resumed its cross-examination
and, thereafter,shortly the day.trial concluded for the

trial,The next day, prior to of therecommencement the defendant
moved for a mistrial based on Rodden,the toprosecutor’s question

did not ask any remedy.but for other The court denied the motion
finding that no prejudice resulted because the evidence of the ongo-

relationship witness,close betweening, the defendant and the which
had been priorintroduced to the prosecutor’s question, countered

inany implication of coercion the question.
appeal,On the sole issue is the bywhether trial court erred deny-

theing defendant’s motion for arguesmistrial. The defendant that a
wascurative instruction to dispelinsufficient the effect ofprejudicial

question.the He maintains that of similaritybecause the between
chargedthe of simpleoffenses assault and witness tampering and
prosecutor’sthe a wasquestion, mistrial the only appropriate rem-

edy. The State contends that the trial court’s curative instruction
anydispelled prejudice that havemight resulted from the question.

properThe standard reviewingfor the of adenial motion
afor mistrial is whether the trial abusedcourt its discretion. State v.
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(1988).425,552, 554, “The forLemire, 543 A.2d 426 basis130 N.H.
of some whichcircumstance[]a mistrial is the existencegranting

if ver­may not be done the trial continues to ajusticethatindicates
750, 757, 376, (1974),Booton, 114 329 A.2d 382N.H.State v.dict.”

(1975). mistrial,a ordenied, justify421 919 To “remarksU.S.cert.
inadmissible;merely theythan must con-must be morethe conduct

injustice by jurycannot be cured instruc-thatirreparablestitute an
555,Lemire, A.2d at 426. The trial court is130 N.H. at 543tions.”

whether a mistrial or other reme-broad discretion to decidegranted
init is the best to measurenecessary positionaction is becausedial

Ellison, 1, 4, 477,135 N.H. 599 A.2d 480State v.impact.prejudicial
Killam, 458, 463, 850,133 N.H. 578 A.2d 853(1991); also State v.see

(1990). in-to follow the trial court’s curativejury presumedThe is
555, 426-27;Lemire, A.2d at v.130 N.H. at 543 Statestructions. See

(1984).27,83, 90,N.H. 480 A.2d 31Berger, 125
that the to Rodden onprosecutor’s questionThe defendant argues

the introduction of inadmissiblecomparableis tocross-examination
218, (1983),124Woodbury,in N.H. 469 A.2d 1302State v.evidence

LaBranche, 176, (1978),118 385 A.2d 108 whichv. N.H.and State
only remedy.that a mistrial was the appropriateus to holdrequired

LaBranche, however, testimonyand the of wit-WoodburyIn both
of crimi-priorrevealed inadmissible evidenceunambiguouslynesses

Injury. Woodbury, we noted that “[prejudicenal conduct to the
of a to a the fact atestimony conveys jurywhen the witness ofresults

221,124criminal offense.” N.H. at 469Woodbury,defendant’s prior
LaBranche,In neither witness“[although specificallyA.2d at 1305.

clearlythe record disclosed that thepending charge,identified the
that the defendant wasjury easily allegedly culpablecould discern

closelyof criminal conduct related to the chargefor other instances
LaBranche, 179,N.H. at 385 A.2d at 110.before it.” 118

Ellison, inin we held that if a defend­Recently determining
LaBranche,andWoodburyant is entitled to a mistrial under the

is whether a defendant’s criminal conductappropriate inquiry prior
Ellison,conveyed jury.has been to the 135 N.H. atunambiguously

5-6, 599 A.2d at 480. The defendant contends that the prosecutor’s
that defendant aquestion plainly implied personthe was violent who

infrequently engaged coercive conduct similar to the charges
however, testimonyhim. The followed Rodden’sagainst question,

behalf,to the on thepreviously policethat she had lied defendant’s
that she did not want him found and that she andguilty, the defend­

context,Inant had an this theongoing relationship. question could
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be understood inquiryas an into whether Rodden was afraid of what
would ifhappen to their sherelationship did not continue to lie for

Therefore,him. we conclude that the question’s implications atare
6,best atambiguous. See id. 599 A.2d at 480 (ambiguous testimony

concerning prior criminal conduct not sufficiently prejudicial to re-
mistrial). Moreover,quire juriesunlike the in Woodbury and La-

Branche, the injury this case was not improperly exposed to
testimony concerning prior criminal acts similar to the acts

reasons,Forcharged. these we conclude that Woodbury and La-
Branche are not controlling. Accordingly, we hold that the trial court
did not abuse its discretion in thedenying defendant’s motion for a
mistrial.

Affirmed.
All concurred.
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Jeffrey P. Christensen
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Arnold,John P. (Susanattorney general Morrell,G. assistant at-
torney general, on the brief orally),and for the State.

Law Stephen T. Jeffco, of Portsmouth T.(StephenOffice of Jeffico
on the brief and orally), for the defendant.

Batchelder, J. defendant,The Jeffrey Christensen,P. was
convicted in a May 1990jury trial in J.)the Superior (Dickson,Court


