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in anycannot be considered as evidence of hisby you way
I very strongly you.And want to reiterate that to Thatguilt.

evidence,no produce anythe defendant has burden to no
at all hisproveburden to innocence. The State has the abso-

prove everylute burden to each and element of this case
beyond a reasonable doubt.”

determining prosecutor’sWithout whether the comments
line to we conclude thatimproper argument,crossed the the court’s

any improperinstruction cured inferences which theadequately jury
have formed as to the defendant’s tomight obligation speak out at

Fowler, 540, 547,the time of his arrest. State v. 132 N.H. 567 A.2d
557, (1989); Fowler, 110, 113, 429,561 State v. 110 N.H. 261 A.2d 430
(1970). Thus, the trial court did not err the motion for aby denying
mistrial.

Affirmed.

All concurred.
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(GlennP.A., R. Milner on the brief andof ConcordCook & Molan
for theorally), plaintiff.

(RobertP.A., D. onof Branchand ConcordGreenhalgeBranch
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Brosseau, filed an action in theBROCK, Lindaplaintiff,C.J. The
J.) defendant,{Dunn, that the Green AcresclaimingSuperior Court

Homes, of Manufac-Hampshire Regulationthe NewMobile violated
205-A,Parks, and the Newchapter HampshireRSAHousingtured

354-A,Discrimination, and thechapter claimingRSAAgainstLaw
under the New ConsumerHampshiredamagesto enhancedright

A to onAct, appointed report358-A:10. master wasProtection RSA
{Manias,summary judgment.motion for The Courtthe plaintiff’s
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J.) grant summaryrecommendation to judg-the master’sapproved
a damages,on After trial on theliability.the issue of Courtment

J.){Dunn, $7,000.00actual of andawarded trebled thedamages
fromappealsunder RSA The defendant the deci-award 358-A:10.

and award bothgrant summary judgment liabilityto on to ac-sions
ofdamages. granting summaryand enhanced We affirm thetual

damages,and the award of actual but reverse the award ofjudgment
damages.enhanced
1981,July purchasedIn a mobile home andplaintiffthe leased a

in the mobilelot defendant’s home The lease included apark. provi-
of fromage eighteension children under the inprohibiting residing

home. The leaseplaintiff’s incorporated bythe reference the park
regulations sellingrules and tenants from orprohibiting leasing

homes to the with aanyone intending occupy persontheir to home
1985,Inunder the of the rules andage eighteen. parkJune regula-

tions were amended to establish as athe retirementpark community,
prohibit leasingand to residents from or selling their homes to per-

under forty-five yearssons of age.
1986,In the thespring plaintiffof listed her home formobile sale.

October,In purchase $33,000.ShookusCindy agreed to the home for
Howard,park manager,the MaryAfter learned that in-Shookus

to in parktended reside the her four-year-old daughter,with she
informed Shookus of the age restriction. Sooneighteen-year thereaf-
ter, herShookus withdrew offer. allegedShe that she withdrew her

owner,afteroffer with themeeting park Tom whoGrappone, denied
inpermissionher to reside the park agebecause of the restrictions.
hand,onGrappone, the other averred that he never met with her.

The plaintiff eventually $26,000.sold her to ahome third forparty
plaintiffThe initiated this regainaction to the difference between

originalthe agreedamount theupon and final sale price.
inliabilityTo determine this wecase must resolve whether the

unlawful,park’s age and, so,were ifrestrictions whether the unlaw-
ful provisions caused Shookus to withdraw her to purchaseoffer the

mobileplaintiff’s home. theConcerning liability,issue of the defend-
First,ant raises two issues. it that the andargues trade commerce

provisions of the Hampshire Discrimination,New Law Against RSA
354-A,chapter applydo tonot the andoperation regulation of mobile

parks. Second,home it onassigns proceduralerror grounds claiming
that the liabilityissue of should not have bybeen resolved summary
judgment.

We address the substantive first.issue The arguesdefendant that
the court erred by applying both chapterRSA 354-A and RSA chap-
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contradic-the two statutes arecase, reasoning thatin thister 205-A
that RSA 205-Aconcluding chapterandtogethertory appliedwhen

exclusively. disagree.Weapplies
enacted, in eliminate andpart, preventto354-A waschapterRSA

theof trade and commerce withinin areasbroaddiscriminationage
1991)(1965end, 354-A:8, & Supp.VTo that RSA354-A:l.State. RSA

agethe ofdiscriminate on basisit be unlawful tothat shalldeclares
act, however, exceptionincludes an that al-Thehousingin matters.

to not lessor to be restricted residentsrentalshousinglows sales
aif the restriction is toage, pursuant planofyearsforty-fivethan

V-b(d).354-A:8,RSAcommunity,a retirementestablishing
11(d) from re-205-A:2, parkmobile home ownersprohibitsRSA

theageon the basis of unlessof mobile homeson-site salesstricting
an hasagerule for restriction beenprovidingof theimplementation

or restriction was included in the rulesyearsin for theeffect three
intenancy park.commenced thewhen the selleror lease

contradictorythat the statutes arearguesThe defendant
mo­therefore, 205-A, expresslywhichand, chapter regulatesRSA

205-A:2,homes, Relying upon RSAapply independently.bile must
was entitled the sale11(d), preventcontends that it tothe defendant

in expresslythe 1981signed by plaintiffthe leaseto Shookus because
isolation,Certainly, if read in RSAminor occupants.prohibited

any agethe defendant’s contention thatsupport205-A wouldchapter
inas the restriction is included themay apply longsorestriction

ofthe date Weyears elapsed implementation.three has afterlease or
however, contradictory.the statutes arethat twoagree,do not

rule of construction:Rather, statutorywe a well-establishedapply
subjectdeal with a similartwo statutes whichinterpreting“When

do not contradictmatter, theywill them so that eachwe construe
other, to results effectuateso will lead reasonable andtheyand that

of statute.” Petition Public Serv. Co.thelegislative purposethe of of
omitted).(1988) (citations265, 263,N.H., 282, A.2d 273N.H. 539130

RSA 354-A and RSAchapterIn the ofconsidering language
205-A, rule is withsimplewe discern a that consistent bothchapter

inage chapterthe restriction referred to RSANamely,statutes.
agethe forty-five-yearmust to minimum restriction205-A conform

V-b(d). 205-A:2,354-A:8, words,InRSA other RSAallowable under
11(d) which beage mayoutlines the conditions under restrictions

V-b(d)354-A:8, theRSA restriction thatimposed, specifies ageand
Thus, housinga as amay imposed. park, designedbe manufactured

may limit tocommunity, legally occupancy personsretirement over
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ifof such restriction is in effect at the time offorty-five years age age
tenancy yearsof the or three has afterelapsedthe commencement

of community agethe enactment the retirement restriction.

case,In requisite years had not elapsedthis the three be­
of as communitythe establishment the a retirement andparktween

Moreover,with the minimumplaintiff’s agreementthe Shookus.
in leaseage agreementrestriction the between theeighteen-year

forty-five-year minimumages agerestricted well below theparties
V-b(d)354-A:8,RSA and did meetbyestablished therefore not the
Thus,ofrequirements this statute. the defendant’s effort enforceto

lease,in in plaintiffrestriction theage resulting losingthe the her
Shookus, discriminatory.to was unlawful andsale

procedural challenge. First,We turn to the defendant’s it claims
of law forquestionsthat should not be addressed on motions sum-
and, therefore,mary thejudgment park’scourt’s conclusion that the

was isage procedurallyrestriction unlawful erroneous. It also main-
that asummary judgmenttains was as material issue ofpremature

concerningfact causation remained in dispute.

Having found that the court’s of lawsubstantive conclusion
correct,was we address the defendant’s first becauseargument only

representsit such a offundamental law. Itmisconception settled is
axiomatic that issummary judgment appropriate when the court
“finds that there is no of factgenuine issue material and movingthe

is entitled to as ofparty judgment a matter law.” Horse FishPond &
Cormier, 648, 653, (1990).478,Club v. 133Game N.H. 581 A.2d 481

The purpose time, effort,of issummary judgment “to save the and
and to streamlineexpense justicethe administration of by avoiding

the formal trial of cases where is genuinethere no issue of material
762,fact.” Green Mt. Ins. v. 766,Co. 131Bonney, N.H. 561 A.2d

1057, (1989).1059 Without factual disputes, onlythe thattask re­
mains for applythe court is to the law.

claim,The defendant’s second that a material ofissue fact
liability unresolved,concerning remained is Al-more troublesome.
findthough we that a ofmaterial issue fact atwas unresolved the

thetime motion was granted, we decline to send this matter back for
proceedingsfurther as we are able to resolve the uponissue based

testimony from the ontrial damages.
On the summarymotion for judgment, once the court found that

park’s unlawful,agethe restriction was it reasoned that the issue of
who informed Shookus of the rules was immaterial abecause show-

informed,thating regardless source,Shookus had been of the was
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Shookus, however, not in herdid stateto causation.sufficient show
becominga of ofthe offer as result awarethat withdrewaffidavit she

Rather, pur-that after she offered toshe assertedthe prohibition.
home, managerwith parkshe met theplaintiff’sthe mobilechase

minimum restric-eighteen-year-ageher of the park’swho informed
thatif to the homebuywho that she wantedand told Shookustion

owner, al-ShookusGrappone.to with the Tomshe have meetwould
and, hisas a result of adamantGrappone,that she met withleged

home, of-mobile she withdrew herto her thepurchasingopposition
neverhowever, in his affidavit that he met withstatedGrappone,fer.

true, the trial was torequiredIf and courthis claim wereShookus.
was, infer that Shookus with-reasonablythat one couldassume it

Thus,than the restriction.age givenoffer for reasons otherdrew her
metto whether ShookusGrappone,of blameassignmenther specific

inmaterial, issueconflicting placedthe affidavits thewith him is and
dispute.

record, however,in an to this issue.epilogueunusualWe find the
damages,on the offered toAt of the trial defendantthe conclusion

inpermissionnot denied Shookus to livethat hadprove Grappone
acceptThe court did not the offerdaughter.with her youngthe park
examination,stand. heand took the On directproof, Grapponeof

indeed,had, hermet with Shookus and had informedtestified that he
rules arepark legal pendingof whether the wasquestionthat the

He he cate-rightsthe human commission. testified that neverbefore
to inlive thepermission park.denied Shookusgorically

examination, plaintiff’s questionedOn the counsel Grapponecross
and his affidavit.Grappone’s testimonyabout betweendiscrepancies

you Cindyin this affidavit that never met“Q. youSo swore
Shookus?

A. That’s correct.
met her at this time?Q. youHad

No, IA. did not.
her?youdid meet withQ. When

I time,a minute. her in the fallA. Wait a minute. Wait met
exactly,I know ofday, [19]86.what don’t

fill outQ. youWhen did this affidavit?
November,A. [19]89.

youaffidavit after metQ. you CindySo out thisfilled
Shookus.

A. That’s correct.
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in that youBut swore this affidavit never metyouQ.
Cindy Shookus?
That’s correct.”A.

attempted Grapponeto on re-The defendant’s counsel rehabilitate
that the indicated that theby pointing pleadings meetingdirect out

1986,inbetween and Shookus occurred the ofGrappone spring
meetingrecalled the took inGrappone placewhereas that the fall.

uncertain,the the meeting maydate of be thatThough Grappone
met with Shookus and discussed the restriction is no dis-age longer

adamantlyWhether told Shookus sheputed. Grappone that could not
in park merelylive the because of the rules or informed her of the

rules’ is not factpending status material. The remains that Shookus
met with herGrappone and thereafter withdrew offer because of the

unlawfulpark’s discriminatory ageand Therestrictions. material is-
sue, Grapponewhether Shookus met with and discussed the park
rules, Grappone’sbeen by testimony.has resolved

In light Grappone’sof wetestimony, conclude that the de­
fendant was not the trial ofprejudiced by grant summarycourt’s

First,asjudgment liability.to both Shookus and Grappone testified
concerning inquestionsthe factual relevant to aliability trial set­

The was inting. testimony subject each case to cross and re-cross
examination. We have no reason to that testimonybelieve the would
have been different had the trial formally included the issue lia­of

Second,bility. the of fact isquestion narrow and uncomplicated.
Even when inGrappone’s testimony is viewed the most favor­light

defendant,able to the wascausation established onbased the record
Thus,below. the defendant nothas demonstrated on itappeal that

was prejudiced by the court’s erroneous decision to grant summary
Therefore,on ofjudgment liability.the issue we notdo disturb that

judgment.
damages,On the issue of argumentthe defendant’s is twofold.

First, the defendant claims the plaintiffthat failed to me-sufficiently
morialize her agreement with Shookus in compliance with the stat-

Second,ofute frauds. it challenges the court’s decision to award
damagestreble under RSA 358-A:10.

The court calculated the actual damages based theon difference
between the amount ($33,000),offered Shookusby and the amount
actually paid by buyer ($26,000).the eventual The defendant argues
that because the toplaintiff failed toreduce herwriting agreement

Shookus,with the statute of preventsfrauds the plaintiff from offer-
agreementthating as a for measuringbasis Thedamages. plaintiff
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is isapplicableof not because she notthat the statute fraudsasserts
Rather,with she of-the Shookus.agreementto enforceattempting

andshow the extent amount of damages.the tofered evidence

consider, however, ofwhether evidence Shookus’We need not
of frauds.byexcluded the statute The courtshould have beenoffer

writing,was reduced to and theagreementheld that theexpressly
finding.that Realcosupport Equities,evidence torecord contains

348,Co., 345,Ins. 130 N.H. A.2dHancock Mut. 540Inc. v. John Life
(1988). Thus, findingwe trial court’s as to ac­1220, uphold1222 the

damages.tual
358-A-.10,RSAdamages pursuanttreble toThe court also awarded

mayin the enhance for adamagesthat courtprovides, part,which
tochapter Accordingor violation of RSA 205-A.knowing”“willful

13, of the of RSA205-A:2 shall“[a]ny provisionsviolationRSA 205-A:
meaningwithin the of RSApracticean unfair tradeconstitutealso

providedbe as therein.”mayand enforced358-A

erroneouslythat the court aemployedWe note at the outset
“knew,that the defendant or shouldby holdingstandardnegligence

Butknown” that his actions violated the law. this error does nothave
if we that the trialanalysis, appliedfor even assume courtaffect our

standard, would hold that treble arelegal damagescorrect wethe
case,in de­althoughThe actions this wedefendant’sinappropriate.

ofunlawful, chap­with the literal RSAcomplied languagethemclare
that the defendant’s acts were notter 205-A. therefore concludeWe

resulted from the“willful or as the violation defendant’sknowing”
the of the two applicablefailure to on its own restrictionsreconcile

statutes, this court for the firstbya addressed timeconstruction
478, 481-82, 811,135 N.H. 606 A.2dGregg,See v.today. Chambers

(1992) (no “know­attorney’s party requiredfees where to show814
undefined).termstatutorywhen materialviolationing”

in part; reversed inAffirmed
part.

All concurred.


