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Hillsborough
91-455Nos.
91-489

Industries, a.&Centorr-Vacuum Inc.

v.

H. a.Gerard Lavoie &

17,June 1992

McLane, Graf, P.A.,Raulerson & Middleton of Manchester
(Thomas J. Donovan and B. brief,Dawn Brown on the and Mr. Don-

orally),ovan for plaintiffs.the

(DavidP.A.,&Beasley Ferber of Concord H. Ferber on the brief
and fororally), the defendants.

JOHNSON, J. inThe issue this interlocutory isappeal whether the
J.)Superior (Dalianis,Court in defendant,erred finding that the
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Lavoie, noncompetitionan enforceable cov-not violateH. didGerard
Consulting with theAgreement”andin “Employmenthisenant

(Centorr).Industries, Inc. We remand toCentorr-Vacuumplaintiff,
in with thisfindings opin-accordancefor furthercourtsuperiorthe

ion.
1962,of fact. In thefindingsthe followingcourt madesuperiorThe

Centorr, sophisticated, high-a manufacturer offoundeddefendant
worldwide as anrecognizedThe defendant isfurnaces.temperature

and, under hisindustry, leadership,furnacein specializedtheexpert
of the world market.twenty percent shareattained aCentorr

in4,1985, interestdefendant sold his entire Cen-January theOn
Scientific, Inc., forconglomerate,a multinationalThermaltorr to

$4,900,000. to active in theDesiring industry,remainapproximately
entered into anhowever, simultaneously employmentdefendantthe

con-highly-paidhe would remain awherebywith Centorragreement
following noncompetitionthe cov-agreement containedsultant. The

enant:
inshall notNoncompetition. engageLavoie“Section 3.6.

in with the business thenactivity competitionany business
at within theby any place Unitedbeing [Centorr]conducted

Canada,America, Kingdom,the whetheror UnitedofStates
or anfor his own account as em-directly indirectly,or

director,officer, ofconsultant or holderployee, partner,
in any person,interest otherequitythan 5% of themore

firm, a ofcorporation period yearsor for threepartnership
theexpiryfor or of Termanyafter the termination reason

hereof . . . .”
added.) agreeand that thisBoth the defendant Centorr(Emphasis

currentlycovenant is enforceable.noncompetition
defendant, $614,700early 1990 had received over frombyThe who

consultant, toselling soughtas his business andregrettedaCentorr
He withindustry. began negotiatingthe furnacespecializedreenter

inhe could thearrangement whereby participatefor someCentorr
ofof without the terms thecompeting violatingformation a business

down,negotiations soon broke andnoncompetition covenant. These
1990, terminated his relation-employmentin March the defendant

ship with Centorr.
(histhereafter, the defendant met with Donald LavoieShortly

Peterand a former Centorr Sanbornyounger employee),brother
(his employee),a former Centorr and several otherson-in-law and

of that wouldcorporationto discuss the formation a pro-individuals
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duce furnaces similar to those Inproduced by 1990,Centorr. October
inentitythis was Newincorporated Hampshire as Materials Re-

(MRF).Furnaces,search Inc. Donald Lavoie acquired thirty shares
MRF stock and became its president.of first MRF has since entered

inspecializedthe furnace market competitiondirect with Centorr.
provided significantThe defendant financing for the start-up of

$60,000MRF. He varioussupplied family members with in loans and
theyso that could MRFgifts acquire stock. He also lent Donald

$240,000.Lavoie and Peter Sanborn approximately turn,inThey,
lent this sum to MRF. Finally, the defendant expressed his willing-
ness to lend money to other MRF employees for the purchase of
stock.

The defendant is also associated with MRF through his interest in
1989,the Suncook InBusiness Park. gavehe the land on which the

parkbusiness is located to various family members. He then pro-
$2,000,000vided in forfinancing and,the business park with the as-

Lavoie,sistance of Donald supervised its construction. The
defendant holds a mortgage on the property. Donald Lavoie and
various other family members are the sole stockholders. The busi-
ness park approximatelyrents one-third of its space to MRF for a

$4,000sum of per month. The remaining two-thirds of the complex is
vacant. For the purposes of this appeal, we accept the defendant’s
contention that his torelationship the business park does not make
him MRF’s “landlord.”

petitionCentorr filed a with the superior court seeking injunctive
relief and other damages. Citing the above relationship between the
defendant and MRF as well as evidence that the defendant assisted

inMRF various other ways, Centorr contended that the defendant
violated the terms of the noncompetition covenant. The superior
court found that the defendant did not violate the noncompetition
covenant when he loaned money to family members associated with
MRF. Relying on cases from New Hampshire and jurisdic-other
tions, the court determined that “those cases where the Court has
found a violation of a non-competition clause seem to involve direct
actions taken by the covenantor on behalf of the competitive busi-

defendant,ness.” concluded,The it did engagenot in “direct action”
in loaning money to his family members suchbecause assistance was

inmerely “financial nature.” The court then found that the defend-
ant’s relationship to MRF as the ofmortgagee the Suncook Business
Park did not violate the noncompetition covenant because the busi-
ness park “appears to have other business purposes than justto be a
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wastestimony suggestoffered toand because “[n]ofor MRF”home
paid.”rent is beingarms-lengtha less thanthat

noncompetitionthe terms of a covenantThe ofinterpretation
for court decide. See Technical Aidissue this toultimately anis

262, (1991).12,1, 591 A.2d 268 CentorrAllen, 134 N.H.v.Corp.
court’s onsuperior findings groundswe overturn thethatrequests

In a thatrequiring showingcovenant. theit themisinterpretedthat
MRF, contends,in action” with Centorr“directengageddefendant

explicit requirementthe covenant’s thatignoredcourtsuperiorthe
“directly indirectly” with Centorr.competenot ordefendantthe

thethat court non-­superior misinterpretedWe theagree
is well that the to aparties“The law settledcovenant.competition

terms,byinto are bound its and aenteredfreely openlyandcontract
tothe the instrument fails ex­contract unlesscourt cannot rewrite

intothey agreement.”when entered theparties’the intentionspress
184,719, 725,Bank, A.2dSavingsv. 132 N.H. 572 188U.S.Lowell

(citations omitted).(1990) mightthe “direct action” test beWhile
is silent an em­noncompetition regardingcovenantwhere ahelpful

to caseits this overlooks the defend­obligations, applicationployee’s
in employment agreement,set forth thepromise, specificallyant’s

compete with Centorr.“indirectly”he would notthat

remand, the court should determine whether thesuperiorOn
inMRF with“indirectly” competingassistedactionsdefendant’s

inour looks contracts restraint ofuponBecause caselawCentorr.
disfavor, normally noncompetitionwith courts construe cove­trade

Fuels, Inc.,Corp. v. 130nants See Home Gasnarrowly. Strafford
390, 394 (1987);74, 80, v.Realty Enwright,A.2d Co.DunfeyN.H. 534

(1957). However,80, where, in195, 197, 138 82 as this101 N.H. A.2d
case, was toancillarythe covenant the sale of a busi­noncompetition
ness, may liberally.it more See Rent-A-Center v. Can­interpretedbe

(9th597, 1991);& 944 F.2d 600 Cir.Appliance,Televisionyon
Alexander, 496,488,21Inc. v. Mass. 488Danahy, App.Alexander &

22, (1986); Foti,Coskey’s T.V. & Radio Sales v. 602 A.2dN.E.2d 28
(N.J. 1992).789, circumstances, parties793 Under such theSuper.

from of Thebargain positions equal bargaining power.presumably
a as for not topremium agreeingcovenantor is consideration hispaid
buyer, the from the thatproceedswith the and sale assurecompete

innot result undue hardship.covenant willthe

Thus, “indirectly”in whether the defendant entereddeciding
Centorr, superiorwith the court nor-competition applyinto should
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particularpayingmal rules of contract attention tointerpretation,
inparties entering noncompetitionintent the into the cove-the of

1016,nant, Archibald, 1021, 302,121see v. N.H. 437 A.2dGosselin
(in(1981) noncompetition ancillary306-07 covenant tointerpreting

business, findingsale of a court affirmed master’s thatthe covenan-
agreement);the intent” of the see alsospirittor “violated and

Associates, 217,H. F.2dWilmot Simonson Co. v. Green Textiles 755
(1st 1985) (in219 covenantinterpreting noncompetition ancillaryCir.

business,a languageto the sale of court looked to used“particular
intention”);indicia theagainst background parties’the of other of

Bell, 219, 228, 299,Transit 314Bicycle Authority v. N.C. 333 S.E.2d
(1985) a(“Generally, deciding305 when whether party has breached

ancillary business,a covenant to the arestrictive sale of willcourts
covenant in of ofinterpret lightthe the the the topurpose parties

.”).the . . .provide against competition by covenantor

Remanded.

All concurred.
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