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(David Peck, assistant attor-Arnold, S.attorney generalP.John
theorally),and for State.the briefonney general,

(JaniceP.A., L.LaconiaHemeon of&McLaughlinMurphy,
brief, Mr.on the andMcLaughlinT.PhilipandMcLaughlin

defendant.for theMcLaughlin orally),

de-his convictions for firstBatchelder, In fromappealJ. this
murder, raisesthe defendantto commitconspiracyandmurdergree

J.)(1) Superior (Temple,the Courtissues: whetherfollowingthe
(2) ofwhether introductionthe andjury;in toits instructionserred

under Newthe defendant’s sonstatements toinculpatoryhis wife’s
804(b)(3) violated his federal and StateRule of EvidenceHampshire

find no error and affirm.Werights.confrontationconstitutional
killed1988, was shot and1, CushingRobertof JunenightOn the

defendant, offi-Hampton policethen ain TheHampton.homeat his
inday mid-Julyresidence. OneCushingthecer, directlylived behind

son, Jr., instoppedRobert1988, twenty-five-year-oldthe defendant’s
conversation, the defend-a brief bit of casualhis father. Afterto see

The de-Cushing.had killed Roberthis son that heant admitted to
for theagainst Cushinghad held a grudgethat heexplainedfendant

in at-the latter’s involvement anout ofyears arisingfourteenpast
son,Then, as he told hisbrutality.him fired for policeto havetempt

“to thispay guyhe decidedwatchingwhile televisionnightone
Susan, killwife, going Cushing.he was to Susanback,” and told his

in to beingand order avoiddisguiseshim he would need a plantold
themselves, gotthe defendantdisguisedAfter Susan and hecaught.
club, known as a karate staff.longand she a woodenshotgun,his

Cushingdistance to thethe shortthen drove the defendantSusan
updefendant walked to theand, guard,stood thewhile shehome
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andCushing.shot Robert The defendant his wife ran backdoor and
off, andand rid of the then drove home.getting gun,to car drovethe

son, hisShortly after the recounted these events to hisdefendant
told that he had toldcame home. The defendant Susan Robertwife

and her that his son would not tell“everything,” any-Jr. reassured
quiet,said she Robert Jr. would and thenkeep pro-one. Susan knew

him into tell of murder a manner consistent with theceeded the
theyadded details thedescription. disguisesdefendant’s She about

worn, statinghad that on her advice the defendant had worn all
black, and that she had loose andclothingworn tied-back hair. Her

she told in adisguise, confidently,Robert Jr. had resulted description
in man innewspaperthe of a his twenties observed run-young early

from the scene.ning
26, 1988,AugustOn the defendant confessed the hiskilling to

DeMarco,friend, Officer Victor at the defendant’s home. Officer De-
Marco then drove the defendant to the at Airhospital Pease Force
Base, the himand defendant told en route that Susan had been at the
murder scene. Susan witheventually chargedwas and ofconvicted

and to murderconspiracy accomplice for her involvement. See State
(1992).Cook, 655,v. 135 N.H. 610 A.2d 800

At his trial on charges of first anddegree murder toconspiracy
murder,commit the defendant raised the of insanity.defense He was

convicted of both charges and now appeals.
complainsThe defendant first that the trial court erred in its

when,to thecharge jury after theinstructing on all elements of the
offenses, theincluding State’s burden to aprove beyond reasonable
doubt that the deliberation,defendant acted with premeditation and
and theexplaining defendant’s burden to prove insanity, the court
stated, “You will recall we’ve discussed the fact that under the first

murderdegree charge intent,a specific purposeful act,the premed-
shown,anditation deliberation beyondwas been shown a reasonable

doubt.” thatClaiming this instruction impermissibly removed from
the intent,the element ofjury specific the defendant contends that

denied a fairhe was trial.

No objection to languagethis was atmade trial. We nosee
reason to depart rule,from our well-established recently reaffirmed
in McAdams, 445,v. (1991),State 134 N.H. 594 A.2d 1273 that an

inobjection below is required order to anpreserve issue for appel­
late review. The attemptdefendant’s to distinguish McAdams based
on his a fair trialparamount right to is not persuasive; McAdams

arguedhimself the right an exceptionto to our rule for his claim that
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evidence, an wentissue thatwas on insufficientlegallyhe convicted
453, atId. at 594 A.2dessence of a criminal trial....”veryto “[t]he

(Batchelder Johnson, JJ., willconcurring).and We not consider1278
claim error.the merits of this of

claims that the introduction into evidenceThe defendant next
to son under statementhis statement his theinculpatoryof wife’s

804(b)(3),rule, N.H.to the R. Ev.exception hearsayinterestagainst
therightsand constitutional to confrontviolated his State federal

him. the outset we must address the State’sagainstwitnesses At
de­not before us because theproperlythat this issue isargument

trial.the time the evidence was offered atobjectfendant did not at
Simonds, N.H.in v. 135with our recent decision StateConsistent

928, (1991),203, 205, argu­the State’sA.2d 929 where identical600
inthe motionrejected, pretrialwe hold that defendant’sment was

was to issue foradequate preservelimine to the evidence theexclude
objection trial wascontemporaneousand that a atappellate review

Parra, 306,also v. 135 N.H. 604 A.2d 567required.not See State
(1992).

A madematter concerns the State’spreliminary argument,second
anthat the at issue constitutedappeal,for the first time on statement

under New Rule ofby Hampshireadmission the defendantadoptive
801(d)(2)(B) was thus at all. thathearsay Claimingand notEvidence

his ofadoptionmanifested Susan’s statementplainlythe defendant
in seeks circumvent rule of Statepresence,made his the State to the

807-09, 77,Santana, 798, (1991),N.H. 586 83-84 requir-v. 133 A.2d
inadmissibilitythe ofing groundsState to raise at trial alternative

to on We the invitation torely appeal.order on them decline State’s
reach this issue.

into Robert Jr. herself theimplicatingSusan’s statement
murder was statement which at the timeCushing “[a]of Robert ...

subjectfar to the declarant criminalof its so tended to...making...
haveliability that a in this notperson position... reasonable would

R.made the it to be N.H.personthe statement unless believed true.”
804(b)(3).Ev. That was unavailable as a at the defend­Susan witness

804(b) un­See N.H. Ev.disputed. (requiringant’s trial is not R.
declarant). Her thus theavailability of statement falls within

interest,hearsay against penalfor notwith­exception statements
Cook, 660,standing that it also the defendant. N.H. atinculpated 135

803; Kiewert, 338, 345, 1031,v. 135 N.H.610 A.2d at State 605 A.2d
(1992). whether,is given1035-36 The real the state­only question

rule,to the in-admissibility exceptionment’s an thehearsayunder



673

defendant’sinfringed thenonethelessof this evidencetroduction
Cook, 660-61,at 610supraconfrontation.ofrightsconstitutional

bothraises this issue underthe defendantAlthoughA.2d at 803-04.
15, thatI, todaywe have heldand articlepartsixth amendmentthe

than doesgreater protectionnoprovidesthe Federal Constitution
Cook, 661, A.2din at 610suprathis area. Seethe State Constitution
under the State Constitution.Thus, onlythis issuewe addressat 804.

supra.CookSee
byclause is not violatedCook, the confrontationIn we held that

inculpatinginterest anotheragainststatementintroduction of athe
ofguarantees“possess[es] ‘particularizedstatementwhere the

662, 804 v. Rob-(quoting610 A.2d at OhioId. attrustworthiness.’”
(1980)).56, analysisto an of the circum-erts, We turn448 66U.S.

Cook,statement, seeof Susan’ssurrounding makingthestances
Kiewert, 357, at805; N.H. at 605 A.2d663, at 135610 A.2datsupra

is “‘so trust-(Brock, determine whether ittodissenting),C.J.1043
reliability.’”would add little totesting [its]worthy that adversarial
Wright,Idaho v. 497Cook, 662, (quotingat 804at 610 A.2dsupra

(1990)).3139,805, —, 3149110 S. Ct.U.S.

at atestimony pretrialRobert Jr.’sThe trial court heard
constitu­passedSusan’s statementsand determined thathearing

to be reliable and trust­they had “been showntional muster because
(1)reliability:indicia of theseparateThe court found sixworthy.”

serious criminal lia­the declarant “toexposetended tostatements
(2) ofknowledgebased on her personalthe statements werebility”;

her convic­priorthe statements andbyhomicide as “establishedthe
(3) onlymade a few weekscrime”; werefor that the statementstion

homicide, . . Susan was“unlikely relyingit that.makingafter the
(4)events”;of the statements were madefaultya recollectionupon

son, familyin the of thespontaneously privacyto “the defendant’s
discussion,”family unlikely“in an occa­home” and the context of [a]

toto her then-husbandmisrepresent implicatefor Susan “to orsion
(5)committed”; state­“[t]hein crime the defendant had nothis son a

to arrests or indictments” at a time whenprior anyments were made
suspectedand his wife “were not even of com­havingthe defendant

(6)crime”; was not in when she madecustodymitted the and “Susan
statements, jointly.”triedbeingnor are she and the defendantthe

willreliabilitywith to the of the statementsfindings respectThese
Cook, 662,at 610clearly supranot be overturned unless erroneous.

Richards, 669, 674, 531 338,v. 129 N.H. A.2d(citingA.2d at 805 State
816,(1987), Mallar, 818, 1070,v. 127 N.H. 508 A.2d341-42 and State

(1986)).1071
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firstsolelynot be on thereliability may predicatedAlthough
that the fell intoit restates the fact statementsimplyfactor because

Cook, 662-63, 805,804(b)(3), at 610 A.2d at we believesupraseeRule
accuratelytrial court reflect thefindings by theremainingthat the

the determination of theamply supportthanevidence and more
Jr.,instance, accordingFor to Robert Susanreliability.statement’s

himwhen she related to the events surround­“really keyed up”was
after it had occurred. andSpontaneityseveral weeksing killing,the

factors of a ofsupportive findingto the event areproximitytemporal
Cook, 664,at 610 A.2d at 805.suprareliability. See

court,Moreover, bylast three indicia identified the trialthe
First,reliability. theydemonstratetogether, particularlyconsidered

in madeillustrate that the circumstances which Susancombine to
her own interest were not such as to raise aagainstthe statements

arises whenunreliability. presumptionof Such a oftenpresumption
to the ofa defendant authorities becauseaccomplice implicatesan

when apersonthat one accuses another ofunderstanding“the basic
in gain bywhich the declarant stands tocrime under circumstances

another, accusation is andpresumptively suspecttheinculpating
scrutinythe of cross-examination.” Lee v. Illi­subjectedmust be to

(1986).nois, 530, 541 Susan’s admissions of the defendant’s476 U.S.
contrast,in were not made inculpability,and her own circumstances

Rather, theya motive for her to lie. wereprovidethat would such
home, husband,inin of her own front of herbenign settingmade the

son, at a time when she was under neither arrest nor suspicion.to his
attach tounreliability mayof “arrest state­presumptionWhatever

(citationcodefendant,” omitted),a id. is notsimply presentments of
here.

addition, in whichIn environment Susan made the admissionsthe
well as their tone and content reason to credit the state-provideas

as reliable. after the defendant revealed that he had al-Onlyments
to“everything” speak stepson,told his son did Susan herready

familial with her “enhanced the of therelationship reliabilitywhose
Kiewert, 345,135 N.H. at 605 A.2d at 1035. Accord-statement....”

Jr., described the events thesurroundingto Robert when Susaning
murder, the whole time” and “wasn’t worried about“braggedshe

with the trialcaught.” agreeWe court that Susan’s state-getting
carryson “do with them substantial badgesments to the defendant’s

trustworthiness,”reliability renderingof which indicate [their]
“of marginal utility,”cross-examination of the declarant Idaho v.

—,497 at 110 S. at 3149.Wright, U.S. Ct.
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that Robert Jr.’ssuggestsalthough the defendantFinally,
unreliable,statementsrendered Susan’shistory problemsof mental

looksreliability analysismark. TheJr. is off thehis focus on Robert
of themakingthe declarant’ssurroundingto the circumstances

a of thereporternot Robert Jr. was reliableWhether orstatements.
byfor thecredibility, explorationa matterto hisgoesstatements

InCook, 663, A.2d135 N.H. at 610 at 805.jury.thedefendant before
de­to Robert Jr. at thesum, of Susan’s statementsthe introduction

not error.trial wasfendant’s

Affirmed.

Horton, J.,Thayer, J., concurredjoined, specially;with whom
concurred.the others

inon concurrenceThayer, J., myBasedconcurring specially:
655, (1992),Cook, A.2d 800135 N.H. 610McLaughlinv. SusanState

in only.I the resultconcur

J.,Horton, joins in the concurrence.special
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