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that Robert Jr.’ssuggestsalthough the defendantFinally,
unreliable,statementsrendered Susan’shistory problemsof mental

looksreliability analysismark. TheJr. is off thehis focus on Robert
of themakingthe declarant’ssurroundingto the circumstances

a of thereporternot Robert Jr. was reliableWhether orstatements.
byfor thecredibility, explorationa matterto hisgoesstatements

InCook, 663, A.2d135 N.H. at 610 at 805.jury.thedefendant before
de­to Robert Jr. at thesum, of Susan’s statementsthe introduction

not error.trial wasfendant’s

Affirmed.

Horton, J.,Thayer, J., concurredjoined, specially;with whom
concurred.the others

inon concurrenceThayer, J., myBasedconcurring specially:
655, (1992),Cook, A.2d 800135 N.H. 610McLaughlinv. SusanState

in only.I the resultconcur

J.,Horton, joins in the concurrence.special
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(ErlandSchroeder, Clough, L.OssipeeMcLetchie & of C.
orally), plaintiff.on the brief and for theMcLetchie

Cazden, ofand Elizabeth Manches-Anthony DemetracopoulosG.
(Mr. brief,the and Mr. De-and Ms. Cazden onDemetracopouloster

for the defendant.metracopoulos orally),
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Robertson,L. senior as-Arnold, attorney general (TerryP.John
for the State asorally),andon the briefattorney general,sistant

curiae.amicus

McMullin, from aHORTON, appeals par-Donaldplaintiff,J. The
defendant, SuperiorLeon TheDowning.in favor of theverdicttial

J.) on defendant’s(Dickson, the verdict thepartialissuedCourt
asserts the follow-plaintiffof contract. Thefor breachcounterclaim

$1,750(1) counterclaim the stillbyfailure to reduce theerror:ing
(2)contract; forawarding damages repairsthe on theplaintiffowed

(3)contract;in to thefailing qualify plain-contained theto items not
(4)excavation;in mo-denying plaintiff’san earth theexperttiff as

statute,from consumer RSAexempt protectiontion to be the
(5)358-A, in a andby being regulated industry;virtue ofchapter

to assess what and costs would be nec-expert repairsanappointing
jurisdictionand toessary upgrade septic system, reservingto the
herein,the reasons stated we re-damages.additional Forimpose

new trial.verse and remand for a
toplaintiff performThe contracted with the defendant excavation

septic system, driveway,defendant’s install a and widenwork on the
amended, $20,000asprice,the front road. The contract called for to

in At the of the initi-paid project, plaintiffbe installments. close the
$1,750.unpaidated suit to recover an installment of The defendant

counterclaimed, notasserting plaintiff completed,that the had or
manner,inhad a sub-standard workcompleted specified bythe the

358-A,contract. He also to RSAsought damages pursuant chapter
protectionthe consumer statute.

trial, $1,750After the foundcourt that the defendant still owed on
contract,the but ruled the claimagainst plaintiff’s for the balance

counterclaim,owed on the contract. On the it ruled for the defendant
$28,095.36 $8,000in the amount of and reserved an additional for

repairs septic system.future to the It reached these figures by tak-
$29,400 estimate,expert’sthe defendant’sing repair subtracting

$8,000 later,septic $6,167.50for the to be determinedrepairs adding
costs,in legal fees and and adding living expenses.for$527.86

$1,750The court’s failure to account for the still owed on
contract was error. The ofthe measure contract is “thedamages

finishingdifference between the cost of the work and the balance due
onplaintiffthe the contract.” Marcou Constr. Co. v. Tinkham Indus.

(1977).297, 299, 1187,& Dev. 117Corp., N.H. 371 A.2d 1188 In this
case, the court inawarded an amountdamages necessary to com-
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contract, deduct balance due on the con-anythe but failed topíete
that, to thesubjectThe court did find defendant’s counter-tract.

$1,750,claim, was owed but concluded that theplaintiffthe
$1,750.bywas not to be offset the Thecounterclaimdefendant’s

to account for the balance due on the contract.court failed
court, innext that theplaintiff argues calculating damages,The

for in the contract. Itmany appearconsidered items not called would
properlymost of the cost items could be found within the ratherthat

byof the contract orspecifications implication from the de-sparse
to but there is conflict aperformed,of the work be betweenscription

uponof the trial court and the estimate relied for the award.finding
costs for Road.wideningThe award included Chamberlain The court

the “that as to the ofplaintiff’s requested finding wideninggranted
requireRoad ... does not the toplaintiff[the contract]Chamberlain

Yet,culverts, fillany (Emphasis supplied.)install swale or material.”
which the court based its awardupon damage providedthe estimate

swale, bed,into remove rocks road andrepairs rip rap“[i]nstall
(Emphasis supplied.)install crush to finish road bed.”

the other claims theunpersuaded by plaintiff’s concerningWe are
much of the fact firstdamages. plaintiffaward of The makes that the

Williams,estimate the defendant’s Mr.damage prepared by expert,
estimate,than the second a later.prepared yearwas less extensive

testimonycertain which he claims es-plaintiff uponThe then seizes
tablishes that the work to be under the contract was moreperformed

inlimited than that called for the second estimate.

“Our determination of the terms of an instrument is based
by Qual­on the intentions as found the trial court.”parties’ properly

Bd., 734,ity Corp. PlanningDiscount Market v. Laconia 132 N.H.
(1990)740, 271, omitted).(quotation571 A.2d 274-75 and brackets

estimate,auponBecause the contract was based sparsely-worded
evidence,and required interpretation through parol judgethe had

parties’broad latitude to determine the intent. See id. thereWhile
was theconflicting testimony, testimony of the defendant and Wil­
liams the court’s Williams’ insupports finding. testimony, particular,
demonstrated what attendant work would requiredbe to fulfill the
terms of the contract. That initial bythe estimate submitted Wil­

$13,300, Road,liams was for not including Chamberlain while the
$29,400,second estimate was for was a factor for the trier of fact to

inconsider whether thedetermining damagesecond assessment was
however,reasonable. We cannot thatsay, the court’s use of sec­the

unreasonable,ond estimate was because the evidence supports the
findingcourt’s as to the intended terms of the contract.
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bythe trial court committed errorThe next thatplaintiff argues
heexpert Specifically,as an witness.failing qualify plaintiffto the

himallowingthat court made its without first torulingcontends the
experthis credentials.establish

inGenerally, great determininga trial court has discretion
v.expert opinion.whether to a witness to offer See Statepermit

(1986).321,Place, 75, 78, In128 N.H. 513 A.2d 323 order to make
determination, orthis the court must decide “whether not the wit­

ness, subject-­or has on theby study experience, knowledgeeither
of so to that of intestimony superior [people] generalmatter his

willit that views assist the trierconcerning probably[the witness’s]
Shattuck, Inc., 234, 236,L.H.Downingof fact.” v. 91 N.H. 17 A.2d

(1941) (citation omitted).529, 532
case,In this plaintiffthe cannot show that the court abused its

objectsdiscretion. The to the fact that the courtplaintiff permitted
standards,him to testify industry practiceabout and but did not

testimonyadmit as to his credentials. Other than to theestablish
opinion,foundation of his information the cre-concerning plaintiff’s

was inplaintiff alreadydentials irrelevant. The had testified casehis
chief,in and the court was familiar with of backgroundmuch his

byto the case the time he offerpertinent attempted to his opinions.

however,More important, even that theassuming plaintiff’s
curtailed,testimony was wequalification wayhave no of knowing

been,what the plaintiff’s testimony would have as no proofoffer of
was made. Absent this proffer, we cannot theweigh prejudice suf­
fered, nor can we know whether this evidence havemight altered the

103(b) (errorSee N.H. R.ruling. Ev. must prejudicialbe to require
reversal).

agreeWe also with the trial court’s that theruling plaintiff was not
from theexempt consumer protection statute. The trial court

$6,167.50awarded the defendant in legal fees and costs on the basis
plaintiff’sof the violation Act,of the Consumer Protection RSA

that,358-A. Thechapter plaintiff asserts at toleast the extent that
he installed the septic system, he was fromexempt the act’s cover-

inage by being a or“[t]rade commerce otherwise permitted under
laws as by anyadministered regulatory board or officer acting under

state____”statutory authority 358-A:3,1.of this RSA arguesHe that
the State’s regulation septic systems,of see former RSA chapter

(now149-E 485-A),codified at RSA chapter qualifies for this exemp-
We affirmtion. the court’s rejection of the plaintiff’s claim ex-for

emption.
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raisingfirstplaintiff, bythat thearguesThe defendant
in amotion, not thesought exemptionhasin a post-trialissuethe

358-A:3, aisexemption appliesI’sWhether RSAmanner.timely
atdevelopedon the factstrial court basedof law for thequestion

the viola­establishinginitial burden ofhas theThe consumertrial.
inwas trade or commerce.tion, violating practicethat theincluding

established, shifts to the business tothe burdenisthe violationOnce
358-A:3, The trialwas RSA V.exempt.transactionthat theestablish

law, ap­decides, exemptionmatter of whether theas athencourt
Eshleman, 564, 567-68, 519 A.2d128 N.H.v.See Rousseauplies.

Associates, 234, 239,135 N.H.(1986); Bradgatev.243, 245 Gilmore
(1992). byif the555, Determining allegedthe actions604 A.2d 557

laws or willregulationsunderpermitted”are “otherwiseconsumer
forbidden ac­need to be rebutted. Thefacts thatanynot implicate

the relief prom­the consumer to invokebyproventions have been
of the claim andstatute, opportunitynoticeadequatethe andbyised

provenThe court tests thehave beenthe afforded.proofto rebut
a is ap­and Such testregulations.lawsagainst appropriateactions

has notin motion. The defendantpost-trialraised apropriately
inthis issue was raisedthe fact thatprejudiced byhe wasshown that

inraised thistimelythat the issue wasWe concludemanner.this
(1991).407, 243,Tselios, 405, A.2d 245N.H. 593v. 134case. See State

the The viola­exemption.deniedcorrectlyThe trial court
(RSAbelow, of a standard of servicemisrepresentationfoundtion

VII) orany regulatory board358-A:2, “permitted bynot an actionis
of New or theauthority Hampshirestatutoryunderactingofficer

Gilmore, 238,N.H. at 604 A.2d at 557.135States.”United
in aappointingthat the court erredfinally arguesplaintiffThe

discretion,he, in his solestepsto take “such asexpertthird party
what steps, repairs,and to determinenecessary appropriatedeems

in­to achieve anecessary properlythe like will beorreplacements
acknowledgingproperty.” Althoughfor theseptic systemstalled

septicto defer resolution of theauthoritytrial court hadthat the
Meehan, 639,N.H.issue, Mut. Ins. Co. v. 113see Jamestownsystem

Hampshire(1973);641, 689, R. 5 NewA.2d 691312 Wiebush.
1992),§Practice, (Supp.and Procedure 1438PracticeCivil

objectsto the the toagreement procedure, plaintiffadmittingand
a court and dele­by expert,trial empowering investigationthe court

all themaking authority,and decision outsidefindingits factgating
adversary crucible.
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in thisThe court erred course of resolution. The court es­
and thesentially appointed expert, partiesits own of andeprived

in apresentto evidence on this issue trialopportunity setting.
Rule of Evidence 706 does a court topermit appointFederal its

State, however,Our has not theexpert. adoptedown federal rule or
in Berger,rule this area. See 3 J. and M.any related Weinstein

¶ [04], (1991).706Evidence at 706-34 NorWeinstein’s does New
Hampshire provide general procedure appointmentlaw a for the of

by the court. See N.H. R. Ev.expertan 706 comment.
Thus, matter,after of thedeferring resolution this court should

have instructed the to on toparties put permitmore evidence the
fully necessarycourt to resolve this issue. That this was is borne out

inambiguity grantedan the court’s order. The courtby the defend-
factrequested finding systemant’s of that the septic requires repair.

However, the impliescourt’s order that it remains to be determined
septicthe needs to be at all.system repairedwhether

are unable to correct on found inappealWe the errors the trial
decision and therefore reverse and remand that decisioncourt’s for a

new trial.

andReversed remanded.

Brock, C.J., in theconcurred result the othersonly; concurred.

Hillsborough
90-533No.

In re Ethan H.

25,June 1992


