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in thisThe court erred course of resolution. The court es­
and thesentially appointed expert, partiesits own of andeprived

in apresentto evidence on this issue trialopportunity setting.
Rule of Evidence 706 does a court topermit appointFederal its

State, however,Our has not theexpert. adoptedown federal rule or
in Berger,rule this area. See 3 J. and M.any related Weinstein

¶ [04], (1991).706Evidence at 706-34 NorWeinstein’s does New
Hampshire provide general procedure appointmentlaw a for the of

by the court. See N.H. R. Ev.expertan 706 comment.
Thus, matter,after of thedeferring resolution this court should

have instructed the to on toparties put permitmore evidence the
fully necessarycourt to resolve this issue. That this was is borne out

inambiguity grantedan the court’s order. The courtby the defend-
factrequested finding systemant’s of that the septic requires repair.

However, the impliescourt’s order that it remains to be determined
septicthe needs to be at all.system repairedwhether

are unable to correct on found inappealWe the errors the trial
decision and therefore reverse and remand that decisioncourt’s for a

new trial.

andReversed remanded.

Brock, C.J., in theconcurred result the othersonly; concurred.
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(David Peck,Arnold, S. senior assistantP. attorney generalJohn
for the State.orally),on the brief andgeneral,attorney

H., orally, proand se.by briefJudith

H., afromJohnson, appeals SuperiorJudithrespondent,J. The
J.) is an un-that her son “abused child”findingorder(Groff,Court

Act, 169-C. We reverse.chapterRSAder the Child Protection
. is mother of four children. Ona therespondent, physician,The

Ethan,son,1988, throwing1, seven-year-oldobserved hersheMay
behave, heEthan totable. she commandedat the dinner Whenfood

to a andIn she took Ethan bedroomresponse,her.ignoredallegedly
with an imitationsix timesapproximatelyhis bare buttocksstruck

belt.leather
to Newreportedlocal school theelementarynext theday,The

(DCYS) itYouth Services thatDivision for Children andHampshire
maythat have beencall Ethananonymous phonehad anreceived

immediately investigatetobeganTheby his mother. DCYSstruck
home3, worker the respondent’sOn a social enteredMaythe matter.

Ethan and observed sev-to a order. She interviewedpursuant court
hadEthan admitted that his motheron his lower back.eral bruises

on his buttocks.him that he had additional bruisesstruck and
observations, the Districton the social worker’s CourtBased

J.) in(Gauthier, 5 Ethan beMay placed protectiveon thatordered
toimmediately medicallyof “be examinedsupervision the DCYS and

injuries.” tookAccordingly,the the social workerdocument physical
bywhere he was examinedHospitalto the Nashua MemorialEthan

affidavit,Dr. “Ethan ... hadDr. David Walker. to Walker’sAccording
buttocks, back a and on hisscrapeon his lower and bruisebruises

tellingwall.” Dr. Walker also recalls the socialright abdominal
that, condition, he “would have neveron Ethan’sworker based

attorneylater toldthat Ethan was abused.” He the State’sthought
nor manda-report“would not have abuse filed a assuspectedthat he

added.)law.” (Emphasistory by
its Juneinvestigation.nonetheless with OnproceededThe DCYS

J.)8, (Howorth,1988, conducted a to de-hearingthe District Court
the Pro-Ethan was an “abused child” under Childtermine whether

169-C:3, II “abused child” as:Act. defines antection RSA
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who has been:“any child
(a) abused; orSexually
(b) injured; orIntentionally physically
(c) so that childinjured symp-said exhibitsPsychologically

resultproblems generally recognizedtoms of toemotional
or orneglect;from mistreatmentconsistent

(d) other accidentalinjured by than means.”Physically
added.) that has in-The district court found(Emphasis “[Ethan]

thaninjury by other accidental means within thephysicalcurred
11(d).”169-C:3[,]meaning of RSA

The the court for novorespondent appealed superiorto a de re-
20,1988,pursuant superiorto RSA On December theview 169-C:28.

a in respondent,conducted the called thehearingcourt which DCYS
worker,social and to testify.the Dr. Rantan Dandekar

examination,On respondentdirect the admitted that Ethan’s
punishment.were the result of Shecorporalbruises also stated that

had herpreviously “spanked” “judi-she children when she felt it was
and The remainder of“proper.” respondent’scious” the testimony

regarded thesurrounding investigation. question-the facts DCYS In
ing respondent,the the noattorneyDCYS made toattempt establish

injuredwhether Ethan was ofharmed or as a result the blows. At the
however,respondent’sconclusion of the testimony, the trial court

her Ethan upon spanked,asked whether cried being and she re-
did cry.that hesponded

Next, worker,the called whoDCYS the social testified regarding
investigatory findings.her The social worker recalled that “Ethan
thatsaid he received all [his bruises] from his mother himhitting

with the belt.” The social worker also recalled the respondent’s
statement that she “couldn’t ...guarantee that she wouldn’t hit any

children, Ethan,herof withincluding a belt the[in andfuture]” that
“if Ethan had done thatsomething she felt belt,thepermitted using
then she usewould the belt.” The DCYS attorney never asked the
social worker whether in her opinion Ethan’s bruises indicated harm

injury.or
Finally, the DCYS called Dr. Dandekar to the witness stand. Dr.

6,Dandekar testified that on May daythe after Dr. Walker examined
DCYS,Ethan on of thebehalf the respondent, apparently unaware

bruises,Dr.of Walker’s assessment of Ethan’s had on her own initia-
sent to Dr.tive Ethan Dandekar’s office independentfor an examina-

tion. Dr. Dandekar recalled that Ethan a“had bruise his rightover
thigh,” “linear on the right buttock,”bruise[s] ... and left a “bruise
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crest,” at “the“healingand a abrasion”the iliacjustwas overwhich
area meet.” The DCYSand the stomachwhere the bottompoint

from the“healingwhether this abrasion” arosenever established
that, ontestified based theDr. Dandekar alsopunishment.mother’s

observations, to the DCYS be-would the bruisesreportsheabove
non-accidentalreport anytosupposedlaw“by [she was]cause

added.) ask Dr.attorneyDCYS did notThe(Emphasisbruises.”
ininjuryof harm or treat-any signsshe observedwhetherDandekar

whether, in herthe ask Dr. DandekarEthan; attorneynor diding
harm in-themselves indicated orthe bruisesopinion,professional

jury.
it did nottestimony. notably,no other MostpresentedThe DCYS

on of theWalker, who examined Ethan behalfphysicianthecall Dr.
earlier, an statingDr. Walker affidavit thatsignedAs notedDCYS.

wasthat Ethan abused.”thought“would have neverhe
witnesses at the Decemberalso threerespondent presentedThe

First, had never ob-lifelonga friend testified that shehearing.20
relationshipin respondent’sof abuse the withany evidenceserved

respondent’s questionsalso to the onrespondedchildren. Sheher
in manner:followingtheexaminationredirect

joke myabout me and“Q. standingthe kidsWhat’s been
as bruising goes?as fareverybodywith wellpretty

Well, just they’reA. touch them and bruised.you

we lived isn’t thatQ. yell you together;I to at whenused
right?

A. Uh-huh.
arm, hugethat will leave a bruise?Q. myDon’t squeeze

A. Uh-huh.
Q. thing amongWas that the standard all our friends?

bruised, yes.”A. Very easily

respondent’snot the friendattorneyThe did cross-examineDCYS
testimony.the aboveregarding

sister, also a wasphysician,The next called her whorespondent
at offamilyher home with the the time thesharing respondent’s

very strongThe testified that the “has arespondentincident. sister
“a very, veryto children” and is concerned and lov-attachment her

that after Ethan was hisbymother.” She also recalled strucking
. around didn’tmother, running ap-he out. . and andplaying“was

in continued:injured any way.”to Shebepear



685

run-as ever. Basketball. He was out“Ethan was active as
Thereand with his friends. was abso-ning playingaround

demeanor, sayingin his he was sorelutely no difference
Heanythingsat down he hurt or like that.when he or that

as is.”alwayswas as normal hecompletely

cross-examination, DCYS did not the sisterattorney questionOn the
Instead, attorneyof Ethan. the cross-her observationsregarding

(the presenceexamined her Ethan’s bruises of which hadregarding
includingthree other witnesses thealready bybeen established re-

stated,In sister “Thesespondent). response, the children bruise
numerous on themvery easily they any givenand have bruises at

woods,in justtime from out the theirplaying, going riding bicycles,
roughhousing among themselves.”

respondent the on herFinally, the took witness stand own behalf.
regarding, amongShe testified other her on cor-things, philosophy

poral punishment:

“I corporalbelieve when done andpunishment, judiciously
for the andappropriately situation for the circumstances is

form of punishment.a definite It’s not the one people would
mean, know,I youever use initially. to strike out constantly

at your onlychildren to use that as form of disciplineand/or
would what I’m yoube ludicrous. But tosaying is that the
circumstances it. you yourwarranted And know child and
you the Thereknow situation. are whentimes it can be ap-
propriate.”

superiorThe court upheld the district court’s finding that Ethan was
an “abused child.” The thenrespondent appealed to this court. We

inremanded for oflightreconsideration our then-recent indecision
Doe, 270,Petition 132 (1989),N.H. 564 A.2d 433 and superiortheof

court 5,conducted a onhearingsecond October 1990.
presentedThe DCYS no atwitnesses the second hearing. The re-

however,spondent, witnesses, father,called three including her a re-
tired Hisphysician. testimony concerned the relationship between
pain, injury, and Hebruising. opined that “[n]either norbruising
pain is a valid criteria determining injury]”[of and “approx-that
imately percent80 of presentthe bruises that at a doctor’s office the
patient has no idea how the bruises came He also explained[about].”
that the buttocks is the ofperhaps safest area the body upon which
to corporaladminister punishment. During an extremely short
cross-examination only incovering pagesthree the trial transcript,
the DCYS attorney did not significantly challenge the credibility of
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no evidenceMoreover, attorney presentedthetestimony.father’sthe
testimony.rebutting his

child” as169-C:3,11(d) defines an “abusedearlier, RSAAs noted
injured by other than acci-.. . [p]hysicallyhas beenchild who“any

Doe, ofproper scopeaddressed theIn wePetitionmeans.”dental of
if liter-interpretedthat the169-C:3,11(d). provision,We notedRSA

reasonable forms of cor-encompassand couldoverly“is broadally,
of the child.”well-beingthethat do not threatenpunishmentporal

277, concluded thatDoe, A.2d at 438. WeN.H. at 564132Petition of
11(d)169-C:3,abuse under RSAof childfinding“a proper

1988) of whether theinclude a determinationmust(Supp.
in-was committed under circumstancesactalleged abusive

health,life,the child’sharm toharm or threateneddicating
for exam-by,be demonstratedmayharmSuchor welfare.

injuries; recur-inflictedintentionallyof theseveritytheple,
profileor when ainjuryrecurring injury;or a threatring of

of, or ahistory propen-indicates achild’s caretakerof the
wayin no intended to befor, areexamplesabuse. Thesesity

insituations whichmyriadtherecognizeas welimiting,
mayharm exist.”harm or threatened

added).277-78, (emphasisA.2d at 438-39at 564Id.
15, 1990, the court thesuperior appliedof OctoberIn its decision

and 1990at both the 1988presentedto the evidencestandardsabove
child” under RSAEthan was an “abusedand found thathearings

thedictionary meaningto the of169-C:3,11(d). The court first looked
certainly, byis most itsthat bruise“[a]and concluded“bruise”term
thatThe court then reasonedinjury.”anmeaning,plain

thatacknowledgesin Petition Jane Doedecision“[t]he of
ifconstitute abuse re-injuries mayminorcausingconduct

injury is demon-recurringor a threat ofinjurycurring
here.exactly respondent]is the case [Thestrated. This

his6 son with a belt acrossyear-oldstruck herintentionally
times, linear bruises whichcausingabout 6bare buttocks
5 had beendays. ‘strappings’after Suchwere still visible

byin hispast requiredEthan the as deemedtooccasioned
heralso demonstratedrespondent].... [Themisbehavior

inin manner theto her son thisdisciplinecontinueintent to
facts, estab-the Court finds that it has beenthesefuture. On

of wasby respondent][theEthanstrappinglished that the
harm or threat-indicatingcircumstancescommitted under
The findschild’s health and welfare. Courtened harm to the
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byhas been the of respond-[thethat Ethan abused conduct
ent].”

will the court’s “unlesssuperior findingsWe not reverse
by the evidence or are erroneous as a matter ofthey unsupportedare

(1991).Westcott, 692, 695, 597 1072, 1075,v. 134 N.H. A.2dlaw.” State
the both the and 1990Upon reviewing presentedevidence at 1988

that the court’shearings, superior findingwe conclude that Ethan’s
harm harmbruises or threatened to health and“indicated] [his]

unsupportedwelfare” was the evidence.by
Ethan,substantial evidence that al-respondent presentedThe

bruised, First,was harmed.though not her friend and sister both
Second,Ethan toindicated that tended bruise the sister indi-easily.

was playingcated that Ethan after theactively corporal pun-outside
Third,ishment was administered. the fatherrespondent’s testified

tenuousregarding relationship bruisingthe between and harm. As
earlier,noted the father’s testimony by anywent uncontroverted

Indeed,professionalother witness. present anythe DCYS failed to
testimony indicatingof its own that was injured.Ethan harmed or
This instunning lightfailure is of the fact that the 1990 hearing
occurred after this court remanded the matter for further considera-

Doe,intion Petitionlight veryof the case “harmrequiring orof
for a offindingthreatened harm” child abuse.

the failed to theAdditionally, present testimonyDCYS of Dr.
Walker, DCYS,onwho examined Ethan the at either hear-behalf of

In ofing. any showingthe absence to contrary,the we are left to
Dr. notpresume that Walker was called by the DCYS due to his opin-

ion that suspectedhe “would not have abuse” based on Ethan’s
bruises.

Lastly, we note that in inneither this norcase Petition Doeof
has this uponcourt been called to either orcondone thecondemn use
of corporal as meanspunishment a of disciplining one’s children. The
legislature alreadyhas established as thatpolicy corpo­reasonable

punishment 627:6,ral is I;allowable. See RSA see also Petition of
Doe, 277,132 atN.H. 564 A.2d at 438. This court’s role is merely to
determine if below,the acts andalleged found inviewed the light

fact,most to thefavorable finder of sustain a offinding “child abuse”
11(d).within meaning 169-C:3,the of RSA Today, onlywe hold that

DCYS,the toby failing establish that Ethan’s bruises were indica­
tive of harm injury,or has not established child abuse under the
standards set forth in Petition recognizeDoe. We inthat futureof
cases a child’s bruises be of suchmay a nature as to establish prima

of “harmevidence or threatened harm.”facie
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case,exists in itthat no child abuse thiswe concludeBecause
justi­respondentus address whether the wasnecessarynot for tois

627:6, I,RSA which thatprovidesin Ethan under“strapping”fied
forresponsible generalor other thepersonparent, guardian“[a]

justified in force suchusing againstand of a minor iswelfarecare
he neces­reasonablythe that believes isminor and to extentwhen

misconduct.” This statuteto or such minor’ssary punishprevent
ju­of“well-recognized precept Anglo-Americanthemerely codified

minor locostandingthe of a child or one inparentthatrisprudence
amount of auponin a reasonable forcejustified usingwasparentis

child’s wel­promotingfor of or thepurpose safeguardingchild the
341, (1978);State, 115, 126, A.2d seeMd. 389 348fare.” Bowers v. 283

268, 1006, (1950);Black, 261, 1010360 Mo. 227 S.W.2dState v.also
652, 759, (1990);648,Beins, 456 N.W.2d 762-63v. 235 Neb.State

(R.I.1981);785, Carpenter788 v. Common­v. 429 A.2dThorpe,State
(1947).419,wealth, 851, 860-62, 44 S.E.2d 423-24186 Va.

constitutional raisedneed address the issuesAdditionally, we not
statutorythis case on grounds.the since we decideby respondent,

275, 564 at 437.Doe, at A.2dPetition 132 N.H.of
Reversed.

All concurred.
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