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victim,it theholding point-blank against particularlyvolver and af-
alcoholic exhibits such aconsuming beverages, disregardter blatant

unjustifiablean risk as to manifest extremeof indifference to the
life,” 121, 1223-24,human atvalue of id. 588 A.2d at and was suffi-

murder,cient to his conviction for second id.support degree For our
it is that thepresent purposes, significant conduct that we relied on

as sufficient to manifest extreme indifference to the value of human
Indeed,life did not include last act ofEldridge’s pulling trigger.the

requirementbecause there is no that the conduct upon which the
liabilitydefendant’s criminal is based include the last act toprior the

harm,moment of it follows that there is no requirement that the last
Grant,act be v.voluntary. People 125, 131,See 46 Ill. App. 3d 360

(1977)809,N.E.2d 815 a(although voluntary act absolutelyis neces­
for criminalsary liability, “there is no requirement everythat act

preceding the actual commission of the offense be voluntary”), rev’d
551, (1978);on other 71 Ill. 2d 4grounds, 377 N.E.2d see also W.

Scott, (1972)LaFave & A. Handbook on LawCriminal 181
(criminal liability requires voluntary act but not every act to mo­up
ment of harm be voluntary).need We hold that the trial court’s re­

juryfusal to instruct the that the defendant’s act of pulling the
must atrigger voluntaryhave been act was not error.

Affirmed.
All concurred.
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Smith, Ahlgrenof the briefAhlgren (GregoryManchester J. on&
the plaintiff.and fororally),

(DoreenNourie, F.of Manchester on the briefWiggin & Connor
for the defendant.orally),and

Amusement, Inc., ap-The Houseplaintiff, HappyPer CURIAM.
{Goode, J.) that the de-Superiorfrom a decision of the Courtpeals

fendant, toobligatedInsurance is notHampshire Company,New
incoverage plaintiffor insurance to the connectionprovidedefend
Baross, Inc.it Chadwickagainst bywith a civil action brought

(Chadwick). reverse remand.We and
in the of and constructionleasing sellingChadwick is business

damagesfor toplaintiffsued the sustainedequipment. Chadwick
inThe allegedbulldozer a demonstration. writduringChadwick’s

that the drove bulldozer out“negligently thepertinent part plaintiff
ice, ice,the fell the sus-onto the result that bulldozerbeing through

. . . The under itstaining damage plaintiff sought. . . .” coverage
policyumbrella insurance with the defendant. The de-commercial

coverage, relying upon an exclusion thatprovidingdeniedfendant
respect liability“shall not with to for PROPERTYpolicy applythe

in to ofDAMAGE as defined this PERSONAL PROPERTYpolicy
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care,in custodythe or The plaintiffothers insured’s control.” there-
todeclaratory judgmentinitiated this action determine cover-after

age.
on thesummary judgmentThe defendant moved for basis of the

Theabove-quoted plaintiff objected, allegingexclusion. the existence
factual a as todisputes, including disputeof material whether the

care,in Inwas the orplaintiff’s custody supportbulldozer control. of
filed an itsobjection, plaintiff president,its the affidavit of stating

demonstration,for the bulldozerarrangedthat Chadwick unloaded
site, supervisedat the and thethe bulldozer directed actual demon-

stration, care, custodyand retained and of thecontrol bulldozer at all
times, theincluding damaged.time that the bulldozer was The affi-

further stated that at no time was the bulldozer indavit used any
J.)of the Theplaintiff. Superior (Groff, agreedCourt thatoperation

of material factgenuinethere were issues and denied the motion.
of, a trialpretrial disposedother motions were was sched-After

uled, parties preparedand the to witnesses. Priorappeared present
J.)(Goode,hearing, the Court called counsel intoto the chambers.

requestrenewed for a on the pleadings.The defendant its decision
court casehearing argument,After the decided the without an evi-

dentiary hearing. allegationThe court held that Chadwick’s in its
plaintiff drivingwrit that the was the bulldozer constituted an allega-

inthe the atplaintiff’stion that bulldozer was “control” the time it
damaged.was The court concluded that the wasdefendant therefore
obligated to coveragenot defend or insurance to theprovide plain-

tiff, and dismissed the forpetition declaratory judgment.

“It is law inwell-settled New that anHampshire insurer’s
to defend isobligation byits insured determined whether the cause

inagainst allegesof action the insured sufficient facts the pleadings
it withinbringto the terms of theexpress policy, even though the

may eventuallysuit be to be withoutfound merit.” U.S. Fidelity &
Co., Shoes, Inc.,Guaranty Inc. v. 148, 151-52, 461Johnson 123 N.H.
(1983).85, 87A.2d The to defend isduty necessarilynot coextensive

duty pay. 152,with the of an to Id. at 461insurer A.2d at 87.
The trial court held that because writ allegedChadwick’s that the

bulldozer,“drove” the theplaintiff writ therefore alleged that the
was inbulldozer the plaintiff’s “control” at itthe time was damaged.

The agrees, arguingdefendant that or“[possession possessory con-
personaltrol of the atproperty issue is thegenerally only degree of

necessary ‘care,control for of thepurposes custody or control’ exclu-
omitted.) however,sion.” (Emphasis conclude,We that the bare alie-
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itself,not,machinery bydoes suffice forthe ofoperationofgation
of the exclusion.application

Co., 27, 274 (1971),111 A.2d 792v. Travelers Ins. N.H. weIn Mead
inof a exclusion for theapplication policy propertytheconsidered

inthe insured” to a case which the in-“care, custody or control of
beingWhile an oil tank was moved withwas a crane.operatingsured

broke, fallcrane, the oil tank to and sus­causingthe crane cablethe
that because the cranecompany arguedThe insurancedamage.tain

care,insured, the custodyhad oroperated by the insuredbeingwas
noted,The courtoil tank when it was how­damaged.of thecontrol

under the of the tankever, actingthe insured was direction oilthat
crane,owner, operator,“The and as its were nostating, [the insured]

31,oil Id. at 274instrumentalities of tank[the owner].”more than
Id.;apply.The that the exclusion did not seeat 795. court heldA.2d

487,Co.,Ins. 236v. Nationwide Mutual 126 Vt. A.2d 648also Fish
(Fla.Fields,(1967); Falls Co. v. 181 So. 2d 187 Dist.Glens Ins. Ct.

(Fla. 1966).1965), denied, 2d 815cert. 188 So.App.

Granted, factswrit does not that demon­allege specificthe
care, ofcustodyretained or control the bull­that Chadwickstrate

however,Neither, it factsallege specificdoes sufficient to ruledozer.
care, custodythe did not have orplaintiffthe thatpossibilityout

anAlthough obligationthe bulldozer. insurer’s to defendcontrol of
bybe whether the cause of actionmayinsured determinedits

in topleadingthe insured sufficient facts the italleges bringagainst
policy,of theexpresswithin the terms

innot merelyinsurer’s is to defend cases ofobligation“the
declarations, in by anybut also cases where reason-perfect

the of the insured canpleadings liabilityintendment ofable
inferred, inconsistency,neither nor du-ambiguity,be and

in the or declara-[underlying plaintiff’s] complaintplicity
obligationof the from its tojustify escapetion can insurer

defend.”

(rev. 1982)Rhodes, §2d14 on Insurance 51:49 ed.M. Couch
omitted).(footnotes “Furthermore, in a as tocase of doubt whether

the the insured a of thecomplaint against alleges liabilityor not
must in theunder the the doubt be resolved insured’spolicy,insurer

(footnote omitted).favor.” Id.

itself,the writ we note that theLooking beyond plaintiff
affidavit in of contention thatsupportfiled an below its Chadwick

and directed” the bulldozer demonstration and“supervised retained
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care, and control of the bulldozer at allcustody relevant times. The
trial court decided this case without an evidentiary The bur-hearing.

of establishing noncoverage uponden was the defendant. Johnson
Shoes, Inc., 153, 87; 491:22-a;123 N.H. at 461 A.2d at see RSA R.

HampshireWiebusch, Practice,5 New andCivil Practice
(1984) (insurer§Procedure 1228 bears burden of asproof to the

defend).obligation to The defendant did not carry that burden. We
the order dismissing petitionreverse the for declaratory judgment

and remand for further proceedings.

Reversed and remanded.

C.J.,BROCK, did not the othersparticipate; concurred.
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