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care, and control of the bulldozer at allcustody relevant times. The
trial court decided this case without an evidentiary The bur-hearing.

of establishing noncoverage uponden was the defendant. Johnson
Shoes, Inc., 153, 87; 491:22-a;123 N.H. at 461 A.2d at see RSA R.

HampshireWiebusch, Practice,5 New andCivil Practice
(1984) (insurer§Procedure 1228 bears burden of asproof to the

defend).obligation to The defendant did not carry that burden. We
the order dismissing petitionreverse the for declaratory judgment

and remand for further proceedings.

Reversed and remanded.

C.J.,BROCK, did not the othersparticipate; concurred.
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Ransom, attorney,Arnold, (Geoffrey J.attorney generalP.John
for the State.orally),andthe briefon

(Erland C.L.Schroeder, OssipeeofClough,&McLetchie
the defendant.orally), foron the brief andMcLetchie

Michaud, adefendant, bywas convictedJohnson, PaulJ. The
bodilyseriousknowingly causingforassaultjury degreeof second

(current(1986) ver-in of RSA 631:2violationboyharm an infantto
(1)1991)). that thehe contendsappeal,On(Supp.at RSA 631:2sion

J.) bad act evi-(Mohl, prioradmittedimproperlySuperior Court
(2)404(b); the evi-Rule of EvidenceHampshireunder Newdence

had theto that heprovetrial was insufficientatpresenteddence
(3)(1986); and the trial courtRSA 631:2mens rea to violaterequired

jurya new trial based on miscon-motion fordenied hisimproperly
Thus, we needdefendant’s first claim.on theWe reverse basedduct.

third claims.the second andnot reach
Turcotte,26,1988, babysitting Gregorywasthe defendantMayOn

al-Turcotte. The defendantKathyinfant son of his girlfriend,the
him wentand shook until heGregoryfrustrated withbecamelegedly

condition, the defendantfor the child’sconvulsions. Concernedinto
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department. Gregorycalled the local fire was airliftedimmediately
Boston,in whereHospital physiciansMassachusetts Generalto the

additionallyhis convulsions. The discovered thatphysicianstreated
which,lega fractured because of bone formation overhadGregory

site, diagnosed approximatelyfracture as two weeks old.theythe
ina motion limine to bar theseekingThe defendant filed State

that the intentionallyfrom evidence defendant fracturedintroducing
two weeks to the inci-Gregory’s leg approximately prior shaking

evidentiaryheld an at whichhearingdent. The trial court the State
attempted intentionallyto show that the defendant fractured Gre-

and that such evidence was relevant togory’s leg, whether he inten-
on 26.tionally injured Gregory May The State’s offers of areproof

inreproduced partrelevant below:

“THE I would ask that maybeCOURT: the State respond
motion,initially to the and in par-address

ticular what evidence there is to link [the
inleg] injury to the defendant this case.

Well, the willtestimony[THE be . . .STATE]: that the
child was byseen its pediatrician on . . .

13,May at which time givenhe was a DPT
examined;shot and that the gavechild no

evidence of any injury at that time. Either
of 13thnightthe the or theduring day of

14th .the . . the defendant [Kathyand
and the child stoppedTurcotte] at [Ka-

thy’s] mother’s house. [Kathy Turcotte]
went into her mother’s ... house for about

hour,20 minutes to half an according to
recollection,her best to which she will tes-

tify out,that when she came the child was
and, thereafter,screaming the child ex-

hibited intenderness that leg when she
would put diapers on it and stuff. She did
not really feel that there was an injury,
though she was aware that the child was
uncomfortable. After the in-[convulsions]

26th,cident of the which is subjectthe of
the thecharge, child was taken to Hug-
gins Hospital, and then toair-[vacated]

General,Mass. Xwhere rays were taken
. . . and the fracture of the tibia showed
up----
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tell me what the medicalOkay. youCanTHE COURT:
for thissay necessary typeevidence will is

youDo know?injuryof an to occur?
Well, the medical evidence ... will be thatSTATE]:[THE

twistinga fair amount of force toit takes
occur,an injuryfor such tohave occurred

not atwalkingthat. . . since the child is
time, an that neverinjurythis it’s almost

occurs, when there’s deliberateexcept
the exhibit-force that childapplied;

examined,ed, 28th when bruises onon the
rightand bruises on theleg,the lower left

on the left arm. Those bruisesbruisesleg,
brown, yellow,tan and and will[we]are

ageto the of the bruises.have evidence as
as to the fact thatwill enter evidenceWe

defendant], over of timeperiod[][a][the
a of frustrationdegree. . . [exhibited]

. .crying, got upsetthe child’s and .with
child.with the

of thesay yourit’s fair to that evidenceTHE SoCOURT:
act,of the whichcommissiondefendant’s

fracture,in the is circumstan-legresulted
tial?

He inIt’s circumstantial. was the soleSTATE]:[THE
of the child at the time. Thecontrol

that the timetestify duringmother will
child,in of the oc-nothingshe was control

that would have created that kindcurred
of that it was a situation wheredamage,
it’s more than not that defend-probable

.injuryant caused that . . .”

added.) made theonly significant proffer byThe other(Emphasis
defendant,that, only Kathyaside from the Turcotte andwasState

May Maybeen with between 13 and 26.GregoryJack Kratz hadone
would that nottestify theythe court that both didThe State assured

injure the child.
several of the State’s Afterchallenged proffers.The defendant

regard-the trial court ruled that evidencehearing.both arguments,
would be admitted into evidence:legfractureding Gregory’s
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case, and it’s close not because . . .“I think this is a close
I’m. . . concerned as toof relevance.any questionthere’s

inis that fact the actsadequate proofwhether or not there
the defendant. Based on the offer ofbywere committed

I what the evidence willthat have from the State as toproof
be, I’m that that is clear and the jurysatisfied evidence

find that the defendant those actscom[m]itted [andcould
outweighvalue of the evidence will itsprobativethat the

prejudicial impact].”

On the defendant contends that the trial court vio­appeal,
404(b) in admittingNew Rule of Evidence evidenceHampshirelated

404(b)fractured Ruleleg. provides:theregarding
crimes, orwrongs,“Evidence of other acts is not admissible

character of a in to show thatprove personto the order the
however,in conformity may,acted therewith. It beperson
motive,for purposes, proof op-admissible other such as of

intent,portunity, preparation, plan, knowledge, identity, or
absence of mistake or accident.”

404(b),admitting priorBefore evidence of bad acts under Rule the
(1)trial court must determine that the evidence is relevant for a

(2)purpose prove disposition;other than to character or there is
(3)offense;clear that the defendant committed theproof prior and

the to the defendant does notprejudice substantially outweigh the
Simonds, 203, 206,value of the evidence. Stateprobative v. 135 N.H.

(1991). 404(b)928,600 A.2d 930 Rule determinations lie within the
Id.; Trainor, 371, 374,trial court’s sound discretion. State v. 130 N.H.

(1988).1236, 1238 Thus,A.2d we will540 not reverse the trial court’s
findings on unless the defendant establishes thatappeal they were
“clearly untenable or unreasonable to the of hisprejudice case ....”

(1984).636, 639, 1158,v. 125 N.H. 484 A.2dWhitney,State 1160

The defendant that theprimarily argues trial court inerred
finding proof”“clear that the defendant intentionally fractured Gre­
gory’s leg. previouslyWe have proof”affirmed “clear determina­
tions where the State theprovided trial court with evidence firmly

defendant,that the andestablishing not some other person, commit­
Simonds, 208,priorted the bad act. See 135 N.H. at 600 A.2d at 931

(State that victim wouldproffered testify that defendant had sexu­
occasions); Tarsitano,her onally priorassaulted State v. 134 N.H.

730, 734-35, (1991) (defendant’s474,599 A.2d 476-77 friend testified
in defendant);that he participated burglaries with the State v.
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(1991)827, 831, 317, (victim,N.H. 585 A.2d 320Dalphond, 133 who
household,member of defendant’s described contents of porno-was

defendant); Gruber,bymaterial owned the State v. 132 N.H.graphic
(1989) (State83, 89, 156,562 A.2d 159-60 introduced cancelled

checks, toand records that defendant hadreceipts, telephone prove
acts); Trainor, 374,in bad 130 N.H. at 540 A.2dengaged prior at

officer “chronicled the events in-(police surrounding prior]1238 [a
them”); Barker,todictment and linked the defendant State v. 117
(1977)545-46, 1179,543, A.2d 1180 (policeN.H. 374 officer testified

transactions).inpreviously engaged drugthat defendant had

In of the we hold that the inlight foregoing, profferState’s
this case was to thatinadequate prove convincingly Gregory’s frac­

bynot caused someone other than thelegtured was defendant. As
during evidentiary hearing,the State admitted the its proffer merely

probablethat it was “more than not thatestablished defendant[the]
First, the fact thatinjury.” Kathycaused Turcotte and Jack[the]

injurenottestify they GregoryKratz would that did was no more
injurereliable than the defendant’s assertion that he did not Gre­

If, claims, leg injuryas the State the could have beengory. only
force, then it isby unlikelycaused intentional that anyone would

ancausing injury.admit to the Such admission would invoke criminal
Second, theliability. significance Gregory’sof when“screaming” Ka­

MayTurcotte returned to her car on 13 isthy byundermined her
anyfailure to take actions that shesubsequent indicating suspected

the fact thatGregory injured. Finally, Gregorywas “exhibited ten­
in any wayin not tieleg”derness his does the defendant to the in­

“exhibitedjury. would have tenderness” ofGregory regardless who
injured the State didleg.his Because not establish that the defend­
ant, and other brokeperson, Gregory’s leg,not some the trial court’s

404(b)of under Rulefinding proof”“clear was “clearly untenable or
unreasonable to the ofprejudice [the case . . . .”defendant’s]

639,125 N.H. at A.2dWhitney, 484 at 1160.

The trial court’s error was not priorharmless. Evidence of
inherentlybad acts is and carriesprejudicial substantial withweight

(1986).53, 62,the v.jury. 60,State 129 N.H. 523 A.2dHickey, 66
Because the mental state torequired intentionally break an infant’s
leg is similar to the mental state torequired intentionally shake an

convulsions, veryinfant to the of it ispoint possible that the jury
Thus,priorlooked to the bad act to find intent. we saycannot “be­

yond a reasonable doubt that the inadmissible evidence did not affect
218, 221, 1302,the verdict.” State v. 124 N.H.Woodbury, 469 A.2d

(1983) omitted).(quotation1305
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instruction, whichjurytrial court’snote that theFinally, we
did not fracture Gre­to find that the defendantjurythepermitted
fromto save this case reversal. Underwas insufficientleg,gory’s

court, must whether404(b), jury,not the determinethe trialRule
N.H. R.admit bad act evidence. Seepriorexists toproofadequate

104(a) admissibility. . . thequestions concerning(“PreliminaryEv.
Berube,court....”); State v.by theshall be determinedof evidence

(1983) (“[T]he509, admissibility of771, 776, 513465 A.2d123 N.H.
than ajudge, ques­trial ratherof law for thequestionis aevidence

jury,this on theresponsibilityjury.”). By placingfact for thetion of
a “trial within a trial” andof creatingcourt runs the risktrialthe

in aof the trial court Rulefunctionscreeningthe importantusurping
404(b) hearing.evidentiary

Reversed and remanded.

All concurred.
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