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instruction, whichjurytrial court’snote that theFinally, we
did not fracture Gre­to find that the defendantjurythepermitted
fromto save this case reversal. Underwas insufficientleg,gory’s

court, must whether404(b), jury,not the determinethe trialRule
N.H. R.admit bad act evidence. Seepriorexists toproofadequate

104(a) admissibility. . . thequestions concerning(“PreliminaryEv.
Berube,court....”); State v.by theshall be determinedof evidence

(1983) (“[T]he509, admissibility of771, 776, 513465 A.2d123 N.H.
than ajudge, ques­trial ratherof law for thequestionis aevidence

jury,this on theresponsibilityjury.”). By placingfact for thetion of
a “trial within a trial” andof creatingcourt runs the risktrialthe

in aof the trial court Rulefunctionscreeningthe importantusurping
404(b) hearing.evidentiary

Reversed and remanded.

All concurred.
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(DianeArnold, Nicolosi,P. M. assistantattorney generalJohn
brief), forattorney byon the brief the State.general,

defender, Concord, byE. chief of briefDuggan, appellateJames
defendant.for the

OpinionMemorandum
defendant, Philbrick,HORTON, The Charles was convicted af-J.

J.)(Groff,in ofjury Superior aggravatedter a trial Court felonious
assault, 632-A:2, conviction,RSA XI. his the de-Challengingsexual

inthat the trial court erred anargues admittingfendant out-of-court
mother,minorbyidentification the victim’sphotographic contending

unnecessarilythe used was and violativeprocedure suggestivethat
Because we the trial court’s that theprocess. uphold findingof due

was not unnecessarily suggestive,out-of-court identification we af-
firm.

1989,In informed theJuly the victim’s mother Manchester Police
sexuallythat the defendant had assaultedDepartment eight-her

identityTo confirm the of theyear-old daughter. alleged perpetrator,
the a apolice compiled photographic array containing 1986 ofpicture
the defendant and of six other men. Thephotographs defendant was

ineyesa neck brace and had his closed thewearing photograph.
the knew theAlthough victim’s mother defendant from prior per-

sonal she stated after the thatmeetings, viewing array the defend-
Philbrick,photographant’s looked “most like” but that she could not

be sure that it was his Thepicture. police putthen a secondtogether
array, of a of the defendant takenconsisting photograph daysthree
prior array picturesto the and of five men different from those in the

array. array,first When shown the second the victimboth and her
separatelymother identified the defendant.

claim,To sustain his the defendant must first demonstrate
that identification proceduresthe used were “unnecessarily sugges­
tive and conducive to irreparable mistaken identification ....” State

(1991)Fecteau, 860, 867, 591,v. 133 N.H. 587 A.2d 594 (quotation
omitted). We will not overturn the trial court’s finding on this issue
unless it tocontrary weightis the of the evidence. Id.

photographsReview of the two of the defendant sustains
the finding arraytrial court’s that the first photograph bears little



731

in thephotographdefendant. The defendant’sto theresemblance
himhowever, an accurate likeness of at thearray, representssecond

suspect photo-variance betweenSignificantof the assault.time
sug-a of absence ofarrays may support findingin successivegraphs

(1992).599,Rezk, WeN.H. 609 A.2d 391State v. 135gestibility.
the motion to the identifica-suppresstrial court’s denial ofaffirm the

array.photographicon the secondtion based

Affirmed.

All concurred.


