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on Dr.reliedimproperlythat the boardthe factIn view of
claimant, weto thebenefitsdenyingforas basistheopinionBarkan’s

specificmakeremand, shouldthe boardUpondecision.vacate its
benefits.denyorto grantits decisionfactfindings supportingof

and remanded.Vacated

All concurred.

Original
No. LD-90-004

Boyle’s Case

23,July 1992



22

Tilton,P.Philip Bonafide, of by brief and for theorally, committee
on professional conduct.

(GerardP.C.,Law ofBoyle Plymouth J. on the briefBoyleOffice
and orally), for the respondent.

Horton, J. The following question comes to us on an interlocu-
J.):tory transfer fromruling judicial (Bois,without the referee

“Whether it bemay byfound clear and convincing evidence
1.7(b) 8.4(a)that Rules of ofand the Rules Professional Con-

byduct were violated Attorney Gerard J. Boyle by repre-
senting Peter inGregori a criminal matter at the same time
that he was asacting guardian ad litem for the children of
Peter and aGregori Jane in maritalGregori matter[?]”
answer inquestionWe the the affirmative.

1985,In November the respondent, Boyle,Gerard J. accepted ap-
(GAL)aspointment guardian ad litem for the minor children of Jane

and Peter in a “bitterGregori marital matter.” He filed his GAL
inreport 1986,February which recommended that Peter beGregori

given custody 1986,of the children. In November a con-following
on merits,tested thehearing decision,the marital master issued a

which approved by 1986,was the court insuperior November award-
ing to Janecustody Gregori. post-divorceNumerous motions were
filed between November 1986 and the time of the respondent’s with-

indrawal as GAL November 1987.
ofgravamenThe the complaint against the involves hisrespondent

ofrepresentation Peter in aGregori criminal matter theduring same
period that he GAL forserved as the InGregori children. October
1986, a complaintcriminal againstwas filed Peter Gregori alleging
criminal trespass in the home of Gregori.a friend of Jane The re-

inspondent acted as defense counsel the criminal matter which was
intried March 1987.

13, 1988,JulyOn GregoriJane filed a with commit­complaint the
professionaltee on conduct otheralleging, among things, that the
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criminal matterin theGregoriof Peterrepresentationrespondent’s
anmarital matter wasin thethe childrenas GAL forservingwhile

waspublicA for censurepetitionconflict of interest.impermissible
8, Fol­1990.committee on Marchconductprofessionalfiled theby

transferred theconference, refereejudicialthealowing prehearing
to this court.above-quoted question

in1.7(b) perti-statesProfessional ConductRules ofRule of the
nent part:

ifa the representationclientrepresent“A shall notlawyer
re-lawyer’slimited thematerially bymayclient beof that

byor to a third or theperson,clientto anothersponsibilities
interests, unless:lawyer’s own

(1) willreasonably representationthelawyerthe believes
affected; andadverselynot be

(2) and with knowl-after consultationthe client consents
theedge consequences.”of

his did not violate this rule.maintains that conductrespondentThe
not his “cli-the children wereGregorihe thatSpecifically, argues

Gadwah, 391,v. 131 N.H. 554 A.2din Rossholdingsunder ourents”
(1986),585, and,1G., 504 A.2d(1988), and In re Lisa 127 N.H.1284

1.7(b).for him to violate Ruletherefore, it “legally impossible”was
disagree.We

litem, “theyad do notasattorneys guardiansWhen serve
child, as to theparties proceed­for the but ratherlegalact counselas

1286;395, A.2d at see also InGadwah,v. 131 N.H. at 554Rossings.”
591, (describingat 4 GALs role asG., N.H. 504 A.2dre Lisa 127 at

Conse­parent).or concernedof decision-makerthat substitute
not the “clients.”respondent’schildren wereGregorithequently,

however, beyondthe conductnot, place respondent’sfactThis does
1.7(b). of It governsthe rule is broad.languagethe reach of Rule The

clients,multipleof ofrepresentationnot conflicts out theonly arising
of a client and therepresentationout of thearisingbut also conflicts

to thirdlawyer’s responsibilities parties.

1.7(b) clientattorney despitean to arepresentRule permits
ifa of interest the client is informedof conflictpossiblethe existence

to,of, conflictingconsents the potentiallythe andconsequencesof
afterGregori’sobtained consentBecause he Peterrepresentation.

interest, maintainsconflict of thepossible respondentthediscussing
con­of nor that of hisGregori“neither his Mr.representationthat

Litem . . . effected]Guardian adtinuing non-attorneyservice as
of in eitherparty capacity.”his eitherrepresentation[sic]
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A lawyer may seek to theconsent potentially conflicting rep­
onlyresentation when “the lawyer reasonably believes the represen­

1.7(b) added).tation will not be affected.”adversely Rule (emphasis
1.7,The comments to ABA Model Rule which materiallydoes not

from thediffer ofapplicable portion 1.7,our Rule explain that “when
a disinterested lawyer would conclude that the client should not

to theagree representation circumstances,under the lawyerthe in­
volved cannot askproperly for such oragreement provide represen­
tation on the basis of the client’s consent.” to aWe find this be such
case.

The of theresponsibilities two roles the re­accepted by
inspondent are fundamental conflict. “Guardians ad litem aserve

function that the aspectscombines best of their roles as advocates
for the children and impartial Gadwah,as Court officials.” v.Ross

394,131 N.H. at omitted).554 A.2d at (quotation1285 “The basic
duty the lawyer for the justiceaccused owes to the administration of
is to serve as the accused’s counselor and advocate with courage,
devotion, and to the of orutmost his her learning abilityand and

1according to law.” BarAmerican Association Standards for
4-1.1(b) (2d 1980).Justice,Criminal Standard ed. Consequently,

abecause fundamental conflict exists between the rolerespondent’s
as advocate for the father,children and his role as advocate for the
the respondent’s representation of the father was inappropriate.

The respondent further thatargues because alreadyhe had
filed his GAL report before he undertook Peter Gregori’s defense in

matter,the criminal had necessarily ‘taken in the“[he] sides’ cus­
tody battle[,] . . . had allnecessarily forfeited in theimpartiality
matter[, . .and] . necessarilywas no inlonger neutral the

. .matter . .” These statements adisplay blatant fordisregard the
of aon-going duty GAL to represent children,the best interest of the

a duty which notdoes cease theupon filing of the GAL report. See
458:17-a, IRSA of(authorizing appointment custodyGAL whenever

ofor visitation decree).children evendisputed, after final divorce

a that,There was reasonable possibility by virtue of the re­
GAL,spondent’s duties as he discover thatmight facts would inure

to the detriment however,of his client. Peter Gregori, was entitled to
have representation.unconflicted “A defendant is not theafforded
effective ofassistance counsel unless his inis hisattorney acting

HampshireMcNamara,interest and his only.”interest R. 1 New
Practice, (2dCriminal §Practice and Procedure 469 ed.
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122, 123548, 550, A.2d392Theodore, 118 N.H.1991); v.also Statesee
ofconflictspossibleto(1978) “courts be sensitivethat(mandating

defendability vigorouslytoattorney’sancould impairinterest that
interest”).client’sher][orhis

1.7(b), and conse­Ruleviolatedrespondentthat theholdWe
miscon­8.4(a), “professionalestablishesRule whichviolatedquently

violations, simultaneously representingbyresulting from suchduct”
an­Accordingly, wethe children.as GAL forservingfather andthe

for furtherand remandin affirmativethequestionthe referee’sswer
for expenses.responsibilityandconcerning sanctionproceedings

Remanded.

sit;Batchelder, the con-J., not othersBrock, C.J., didand
curred.
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