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burden of theproof legalitythe of of the search rests with the State
in all cases. R.SUPER. Ct. 94. The closed ofcontainer theaspect
inventory notprocedure arguedwas at the ithearing playnor did

role inany the trial court’s Itruling. just plainis too much ofasking
to lean a claim infirmityus of constitutional against such a slender

reed as this Therecord defendant’s burden in courtprovides. this is
to us with aprovide upon mayrecord which relief be State v.granted.

(1992).Parra, 306, 309,135 567,N.H. 604 A.2d 569 not haveWe do
such a record in thisbefore us case.

Affirmed.
All concurred.
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(AnnArnold, Rice,M. assistant attor-John P. attorney general
brief, Rundles,K.general, attorney, orally),on the and Janiceney

for the State.

forby orally,of brief and theFleming, Hampstead,Patrick W.
defendant.

Batchelder, degreeThe was convicted of secondJ. defendant
thatassault, 681:2, after trial. On he claims thejury appeal,RSA a
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J.)(Nadeau,Superior Court abused its discretion in four-finding the
inyear-old testifyvictim to and thecompetent denying defendant’s

a trial newlymotion for new on the ofground discovered evidence.
follow,For the reasons that we affirm.

Mills,Shane is the child ofKelley Jerry Kelley and Barbara who
are divorced. Barbara Mills is the wife of the defendant. In January
1989, yearsShane was three old and with his mother and theliving
defendant; he visited his father’s home on alternate weekends.

13,1989,At 6:00 onp.m. Friday, January Shane’s father and step-
mother atTess arrived the defendant’s home to for thepick up Shane

later, Shane,weekend. Two hours while she was bathing Tess noticed
on him.bruisingsevere Shane told her that the defendant had

him for not the colorspanked remembering refusing stayblue and to
Mills, her,in the corner. After telephoning hung upBarbara who on

Tess the her topolice,called who advised come to the station imme-
diately.

Jerry station,and Tess Shane to theKelley brought police and the
by room,three were then taken the to thepolice hospital emergency

at 9:30 Dr. Timarriving approximately p.m. Donnelly, the attending
physician, examined Shane and found extensive on his but-bruising
tocks, arms, and back. were taken oflegs, Photographs the bruises.
Because of the and of Dr.pattern degree bruising, Donnelly sus-

child with Dr.pected Speaking Donnellyabuse. fromindependently
his father stated thatstepmother,and Shane the defendant had
caused Ininjuriesthe with his hand. the doctor’s from theopinion,

bruises,appearance theyof the could not have been sustained within
three or four hours but were over six hours old andprobably likely

twenty-fourbetween twelve and hours old.
indayOn the Shane had been at a from 6:30question, babysitter’s

trial,a.m. to 5:00 At the defendant’s the thatp.m. babysitter testified
she never Shane. She had noticed bruises on his thatspanked thighs

as well as what to amorning, appeared be rash on his buttocks. Dr.
that inDonnelly injury,had testified the immediate after theperiod

reddened area could be confused with a rash.
The defendant testified that he had been home with Shane after

5:00 and admitted inp.m. previous night havingthe Shanespanked
the he him on 12 orpast, spanking Januarybut denied 13. Shane

that the him atspankedtestified defendant had the defendant’s
house and identified the of hisphotographs Accordingbruises. to
Shane, he was he “didn’tspanked because remember about the
blue.”
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to determine whethertrial, conducteda washearingPrior to
ini­brieftestify. Afterold, towasShane, years competentthen four

ainengagedjudgethe trialtheby prosecutor,questioningtial
that Shane wasThe concludedjudgechild.with thelengthy colloquy

“asnarrateto observe andabilityon histestifyto basedcompetent
that “he wantsstatementand on Shane’sfour-year-old”anywell as

stating [thethat “whenobjected,counseltruth.” Defenseto tell the
heto him ifhappenhe knew what wouldifasked [Shane]court]

truth, Ithefor him to tellit importanttruth or wasdidn’t tell the
be­importanceof theunderstandinga clearthink he showeddon’t
re­The judgethe truth.”tellingtruth and notthetellingtween

demonstratedfour-year-olda he’sthat “forthoughtthat hesponded
jury,to thechargeIn histo tell the truth.”that he—it’s important

incaution”“apply particulartojurorsthe trial instructed thejudge
thethatarguesof child. The defendanttestimonythe aevaluating

(1) the obligationin that understoodfindingerred Shanejudgetrial
(2) re­an totruth; abilitythat he demonstratedfindingto tell the

(3)events; and to determine whetherfailingand narratemember
The defendanttruth and falsehood.distinguishcould betweenShane

onsolelybelow, however, to the determinationobjected competency
i.e., the had nothere, that witness demon­groundthe first asserted

Ac­testify truthfully.of the tounderstanding obligationstrated an
preserved,not beenhaving properlythe othercordingly, grounds

McAdams, N.H.v. 134they appeal.will not considered on Statebe
(1991).445, 447, 1273,594 A.2d 1273

a oftestify questiona is to iscompetentWhether witness
399, A.2dBlum, 396,132 566law for the trial court. State v. N.H.

(1989).1131, of Evidence 601 sets forth1132 New RuleHampshire
governingthe law competency:

“(a) Every person compe-General iscompetency.rule of
byto as statuteprovidedtent be a witness otherwiseexcept

or in rules.these
(b) not tocompetenta witness. A isIncompetence personof

if that the witness lackstestify as a witness the court finds
observe, and narrate as wellsufficient to remembercapacity

truth.”dutyas the to tell theunderstand
601(a) a ofto witnesspresumptionThe of Rule is establishimport

rules,” id.,or [other]that overcome statutecompetency may “bybe
601(b). 569,Aikens, 135byor to Rule State v. N.H.findings pursuant

(1992). discretion,571, 948, an of this“Absent abuse607 A.2d 949
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court, record,which must act on a cold will not disturb the trial
court’s determination of competency when there is evidence to sup-

Scarlett, 37, 39,port 25, (1981).it.” State v. 121 N.H. 426 27A.2d

forAs the trial court’s that Shanefinding understood the
truth,toobligation tell the the showsrecord that the judge first as­

fromcertained the witness that the had withprosecutor spoken him
occurred,subject.on the A thencolloquy during which Shane stated

that he wanted to tell the truth and that hisacknowledged parents
would if Inupsetbe he did not tell the truth. Shaneruling competent
to the trialtestify, court was thatimpressed said he wants“[h]e to

truth,tell the he isobviously able to observe and understand things.”
These findings were made after an extensive examination on sub­
jects four-year-oldof interest to a his favorite cartoon(e.g., charac­
ter, circus, friend),the with hisplaying and to hisrelating

of judgeobservations the bench and the (e.g., you“How come got
on?”).that thingdress That Shane’s answers came inprimarily re­

sponse leadingto is not anquestions problematic, as such approach
is out of ordinaryneither the nor impermissible where the witness is

(discretionnotes)a child. R.young (reporter’sSee N.H. Ev. 611 to
permit onleading questions direct examination the“when witness is
very young”).

Nor is it that didsignificant anyShane not utter particular
“magic words” ofindicating comprehension the toobligation testify

Gerald, 221 (R.I.1984).In 219,re 471 A.2dtruthfully. What is signifi­
cant trialis the overalljudge’s impressionsfirsthand of Shane’s re­

tosponsiveness and desire be truthful. Id. so much“[B]ecause
depends upon witness,”his observation of Pettis,the State v. 488

704,A.2d 706 (R.I.1985), the trial court’s conclusion that Shane was
iscompetent entitled to Thegreat questiondeference. is not whether

did,we would have ruled as the trial court but whether there is suffi­
incient evidence the to groundrecord the finding. Our review of the

record supportreveals sufficient for the trial court’s determination
of nocompetency. We find abuse of discretion.

The defendant’s second contention on heappeal is that is entitled
to a newly evidence;new trial based on namely,discovered the pur-
ported recantation the ofpost-trial by victim his accusation against
the At onhearing trial,defendant. a the defendant’s for amotion new
Barbara Shane,Mills testified that she asked her son several months

convicted,after ifher husband was defendant reallythe had hit him.
“no,”He testimony,said to her andaccording stated that he had told

the the defendant had hit himjudge because his father had promised
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him his father hadher thatthe truth. Shane toldjeepa if he toldtoy
had hit him.the Shane’swas that defendanthim that “the truth”told

fatherher that it was histhat had toldfurther testified Shanemother
time made thethat, at the Shanehit him. She admittedhadwho

cus-in ongoingwere embroiled anstatement, and Shane’s fathershe
at the hear-Shane, available, testifydid notalthoughtody dispute.

ing.

evi­newlyis a of discoveredtestimony speciesRecanted
2d58 Am. Jur. Newof a new trial motion. Seefor purposesdence

(1989). a new trial onIn on a motion for440 order to prevail§Trial
evidence, mustmoving partytheground newlyof discoveredthe

show
“(1) the evi-discoveringfault notthat was not at for[he]

admissible,trial; (2) isthat the evidenceat the formerdence
(3)merits, cumulative; thatnot and [thematerial the andto

a result willof such a character that differentevidence is]
another trial.”probably uponbe reached

(citations(1985)444, 450, 791,A.2d 795Abbott,v. 127 N.H. 503State
omitted). is a re­the newquotations purportedWhen evidenceand

witness, of this test willprongthe thirdby prosecutioncantation a
a matter thatjudgemet if the trial finds as threshold thenot be

Minnick, 214People App.is v. Cal. 3drecantation not credible. See
(1989) (in1478, 1482, 316, motion for newdeciding263 Cal. 318Rptr.

recantation, trial whether newjudgetrial based determinesupon
credible, probable).whether different result on retrialevidence then

of fact forgrant questionto a motion for a new trial is a theWhether
ittrial decision will not be overturned unless isjudge, clearlywhose

atAbbott, 450,127 N.H. at 503 A.2d 795.unreasonable.

evidence, a tape-re­allhearing includingAfter the new
corded of child in which stated that the defend­interview the Shane

him, thatant did not hurt the trial court concluded the evidence was
not a probably“of such a character that different result will be

another trial.” that state­upon Noting post-trialreached Shane’s
ments and of them “mustreportedthose the witnesses who be

in the the bitter marital whichcustody disputeviewed context of and
them in willplace,” credibility.is the court found “Wetaking lacking

factfinder, incredibility rulingnot overturn the of the who is the best
Chase,to v.make such a determination ....” State 135 N.H.position

(1991).209, 215, 931,600 the trialHaving upheldA.2d 935 court’s
credible, notthat the new evidence was not we will addressfinding
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I,the defendant’s that article ofargument part 15 the State Consti-
tution to himought guarantee a new trial he produceswhere credible
new of record,evidence recantation. After reviewing the we are con-
vinced that the trial court’s decision to the adeny motion for new
trial was not clearly unreasonable.

Affirmed.
Brock, C.J., Johnson, J., dissented;and the others concurred.

Brock, C.J., The criteria fordissenting: determining whether a
(1)competent observe, remember,witness is are: the ability to and

narrate; (2)and an of dutythe to tellunderstanding the truth. N.H.
601(b);R. 487, 490,Ev. v. Keyes, 615,State 114 N.H. 322 A.2d 617

(1974). The trial court has great discretion in the manner in which
made, see,the determination of iscompetency e.g., Blum,v.State

396, 399,132 1131, (1989),N.H. 566 A.2d 1132-33 inbut deciding
the is itwhether witness competent, must consider the above crite-

ria. In my the trial courtopinion, failed to question theadequately
youth on his of the tellunderstanding duty to the truth. Accordingly,
I dissent.respectfully

Initially, I must point out that I agreewhile with onmajoritythe
the preservation of the issue of importance truth,the of the Itelling
also believe that ofthe issue whether Shane could distinguish be-
tween truth and falsehood preserved.was adequately Following the

thecompetency hearing, court ruled that Shane was competent to
Thetestify. defendant immediately objected to the ruling and stated:

“I think my main area for objectionthe is that youwhen
asked him if he knew what would himto if he didn’thappen
tell the truth or it importantwas for him tell Itruth,to the
don’t think he showed a clear ofunderstanding the impor-
tance between thetelling truth and not telling the truth.”

We previouslyhave held that when the court is ofapprised gen­the
eral theory objectionbehind the such that “it is angiven adequate
opportunity ruling,”to reconsider its isthis sufficient to preserve
the onissue State v.appeal. Club, 462,Pinardville Athletic 134 N.H.
465, 1284,1286 (1991);594 A.2d Baird, 637,see also State v. 133 N.H.
640, 1313, 1315 (1990); Judkins,581 A.2d v. 223,State 128 224-­N.H.
25, 427, (1986).512 A.2d 428

The defendant’s objection, although in itsspecific is suffi-wording,
cient to alert the court to the general nature of the defendant’s the-
ory. It notencompasses only the ofability the witness to tell the
truth, but also his concern that the witness know the difference be-
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to the defend-The trial court was alertedtruth and falsehood.tween
dutyto hisi.e., understandabilitythe witness’stheory,generalant’s

601(b). the defend-Accordingly, becauseunder Ruleto tell the truth
whether the wit-the issues ofhearing,objected at the pretrialant

a thea truth and lie andbetweenboth the differenceness understood
our re-forproperly preservedthe truth weretellingofimportance

928,203, 205, 929Simonds, 600 A.2dN.H.v. 135view. See State
(1991).

rulinginthe court erredwhether trialI to the issue ofnow turn
of thea reviewcompetent. Uponwitness wasfour-year-oldthat the

must decideresponses, wecorrespondingtheasked andquestions
allowing Shane toinits discretionthe trial court abusedwhether

one collo-onlyA showsreview of the recordjury.thetestify before
toduty[his]to ... understand“capacityissue ofquy on the Shane’s

truth”:tell the
whento tell the truthyou... Do want“THE COURT:

you things?askpeople
(Witness affirmatively)nods head

tell the truth?Why youdo want toTHE COURT:
I want to.KELLEY:SHANE
Hmm?THE COURT:
I to.KELLEY: wantSHANE
You to?THE wantCOURT:

(Witness affirmatively)nods head
if you don’tsomething happenTHE DoesCOURT:

hap-anythingtruth? Does badtell the
tosomething youdosomebodyorpen

yourtell the truth? Willyouif don’t
your daddybe and bemommy upset

upset?
(Witness affirmatively)nods head

saying ‘yes,’ putting yourI you’reTHE seeCOURT:
down,up ‘yeah.’”head and

truth,” farbest, crytell the but this is aAt the witness to“want[s]
importantly,from a to tell the truth. Moreacknowledging “duty”

theinquirein court even into whethernowhere the record does the
the between the truth andchild understands differencefour-year-old

~alie.
dutythe to tellyouthwhether adetermining “understand^]When

truth,” 601(b), court must first ascertain that theRule the trialthe
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understands thechild difference between the truth and falsehood.
made,Once this initial determination is the court must then make

thesure witness the toappreciates obligation tell the truth. See gen-
erally TheMyers, Children,Testimonial Competence 25 J. Fam.of

287, (1986-87);L. 327-35 see also 81 Am. Jur. §2d Witnesses 89
(1976). The onlycourt must not determine youththat the under-
stands and can express intelligent answers questions putto the
forth, itbut must also be thatsatisfied the witness “ademonstrates

ofsense moral responsibility a consciousness of[and] the toduty
speak General, 512, 514,the truth.” v.Goy Director 79 N.H. 111 A.

(1920) (citation855, omitted);856 quotationand 2 WlGMOREONEvi-
(Chadbourn506, 1979).§dence at 713 rev.

Although the witness need not utter any “magic words” indicating
that he or she understands the difference between the truth aand lie

truth,or the importance of thetelling some indication of the wit-
ness’s must be on the Inunderstanding apparent case,record. this
there were neither hypothetical questions toposed the child nor any
other dialogue by which it determinedmay be that the child under-

to“duty Further,stood his tell the truth.” the court’s determination
of whether the child understood the of notconsequences thetelling
truth rested on a three-part question tocompound which the witness
merely affirmatively.nodded cannotOne discern whether the wit-
ness understood which hequestion was letanswering, alone the ram-
ifications of his affirmation.

The largely questions posed court,the trialleading by combined
with the cryptic answers or physical given by Shane,affirmations do
not aprovide sufficient foundation legallyto him toqualify testify.
For trialthe court to rest its determination of competency on so

abarren record anconstitutes abuse of discretion. In view of the fact
that testimonyShane’s the onlywas direct evidence tooffered prove
that injuries,the defendant caused his the error notwas harmless
beyond a reasonable doubt. IAccordingly, would remand for a new
trial.

IBecause would trial,remand this case for a new I need not ad-
dress the defendant’s second contention that a new trial onbased
newly discovered is I however,evidence warranted. note in passing,
that Shane’s alleged recantation serves to evidence the tension and

to,stress that Shane subjectedwas thus further mysupporting posi-
tion that the trial court should have him in aquestioned more thor-
ough fashion.

Johnson, J., I concur with thedissenting: dissenting ofopinion
Justice; however,the IChief write separately to theemphasize need
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this, ofcases, a child par-as wherein suchextraordinary cautionfor
abuse,allegesdispute”and maritalcustodyin ainvolved “bitterents

us thatsense tellsCommonor sexual nature.of a physicaleither
in a veritable viseplacedare all too oftenchildrenthese unfortunate

thepressure uponintenseThewarring parents.twothebetween
in theirof parentsaid one thein that willchild to a fashiontestify

is all too obvious.dispute
found to be com-witness, in to beorderis the childThe law clear:

(1) theor must understandcriteria. He shemust meet twopetent,
(2) themust appreciatefalsehood andtruth anddifference between

TestimonialMyers, ThegenerallySeeto tell the truth.obligation
(1986-87).Children, 287, 327-35Fam. L.25 J.Competence of

not a scintillathe record revealscase, a review ofthoroughIn this
child-victim, understoodKelley,Shaneallegedthat theof evidence

asked aHe was nevertruth and falsehood.betweenthe difference
conclude that hea court couldreviewingfrom whichsingle question

truthdifference betweentest, understood thefirst that hemet the
ofThus, is devoidcompletelyhave a thatwe recordand falsehood.

to the convictionupholdis leftmajorityThethis critical evidence.
discretion,” thatfinding, within his “soundjudge’sthe trialonly upon

compe-The record of the child’stestify.tois competentthe child
any appellatethis orbyunreviewablevirtuallyin this case istency

court.
com-the child victim wasallegedconclusion thatThe trial court’s

ob-abilityhad the tohe that the childto when statestestify,petent
comfortoffers littleany four-year-old,”“as well asserve and narrate

abilitythat the child had theif trial court had foundto us. What the
we allow aany two-year-old?as well as Wouldto observe and narrate

the childbecause hasdeprived liberty simplyto be of hisdefendant
victim, ab-allegedof the of theability ageof a child“average”the

of that knows the differ-“average” agethat the childshowingsent a
between truth and falsehood?ence

for competency,that the second test a child’sThe record indicates
truth,to tell the was also not metobligationthat he theappreciates

dissent, colloquyin In the Justice’s the relevant isthis case. Chief
an answer to the firstjudgeat Had the trial receivedlength.set out

truth?,”if tell the thendon’tsomething happen you“Doesquestion,
to decide if thenecessaryhave the recordmightan courtappellate

of to tell the truth.obligationthe therequisite appreciationchild had
given.was We canHowever, onlyno to that alonequestionanswer

child have answered. The record as toas to what the wouldspeculate
Further, judgetrialis unreviewable. the receivedthat thusquestion
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no direct answer to question,the second “Does anything bad happen
or somebody something you youdo to if don’t tell the truth?” anHad
answer anbeen given, appellate court could possibly discern
whether the appreciatedchild the to tell theobligation truth. Again,
this blurred nocolloquy offers reviewable record for an appellate
court on the crucial of theissue child’s competency.

The third toquestion only served further themuddy waters and
make the child’s to theanswer combined three questions incom-
prehensible completely was,and unreviewable. questionThe “Will
your mommy be andupset your daddy be upset?” Upset about what?
The “daddy,” Jerrychild’s Kelley, obviously wanted the child sayto

defendant, Mills, him,that the Kelly had abused and would be “up-
ifset” the child said otherwise. hand,On the other his “mommy,”

Mills,Barbara if“upset”would be the child named her then-hus-
band, defendant,the Mills,Kelly as the one hadwho abused him. It is
of little surprise that the child could not articulate an answer to this
question, onlybut nodded his Quitehead. obviously, given the cir-
cumstances, ofone his wouldparents “upset,”be no matter what his
testimony duringwould be the trial. That the child later allegedly

when,recanted his testimony, out,as the majority points natu-both
ral aparents totallywere of theurging divergent view “truth” upon

child,the is not surprising. When a isvery young broughtchild into
the ofmiddle a custody“bitter thedispute,” child’s personal bewil-
derment can be easily understood. The child’s testimony, in the di-

itself,vorce shouldproceeding be viewed with extreme caution. The
child’s in atestimony criminal atproceeding the time of bitter mari-
tal beproceedings subjectmust to caution.extraordinary The
child’s testimony should be allowed after theonly most careful and
precise is,questioning to determine if the child at that moment in
time, free of parental influence,or other and that the child fully and

(1) thecompletely understands difference truthbetween and false-
(2)andhood the tellobligation to the truth.

The inrecord this case thedeprives defendant of meaningful ap-
pellate review of his Iconviction. would thisremand case for a new

and, therefore,trial respectfully dissent.


