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Rockingham
No. 91-043

Company, Inc.OilAranosian

v.

City of Portsmouth

27,July 1992

(WilliamP.A., of Manchester J.PhinneySheehan Bass & Green
for theorally), plaintiff.Donovan on the brief and

& Pelechattorney, WholeyA. andCuddy, citySharon assistant
(Ms. onPelech theCuddyof and Bernard W.Office,Law Portsmouth

and the intervenors.orally), for the defendantbrief and

(Arano-Horton, Inc.Company,J. The Aranosian Oilplaintiff,
J.)sian), (Gray, upholdingthe Superiorthe decision of Courtappeals

(ZBA) of Ar-Adjustment’s denialZoningthe Portsmouth Board of
for concernedrehearingThe motionrehearing.anosian’s motion for
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the denialZBA’s of Aranosian’s for arequest authorizingvariance
the already conversion of acompleted portion of its existing grocery
store/gas station to a convenience store. Aranosian raises two issues

(theon First, itappeal. Cityasserts that the of Portsmouth isCity)
from theestopped of theenjoining operation convenience be-store

Aranosian,cause upon therelying building permit by City,issued the
$45,000incurred in remodeling Second,costs for the itconversion.
that its remodelingmaintains not anproject was of a non-expansion

that, therefore,use and noconforming variance was Be-required.
cause we determine that toestoppel case,the of this weapplies facts
reverse.

15, 1989,On December Aranosian submitted a building permit ap­
plication to the department,Portsmouth building seeking to elimi­
nate the ofbayservice area its togrocery store/gas station and
replace it with coolers and abeverage convenience store customer
sales Thearea. listed theapplication existing “gasolineuse as sales/
snack andshop” the use asproposed “gasoline store.” Aftersales/‘C’

thereviewing adequacy completenessand of the zon­application, the
ing officer asked toAranosian submit more drawingsdetailed of the
proposed project. Consequently, additional weredrawings filed with
the department 18,1989.onbuilding plansDecember These depicted
the addition of large cooler units to the existing bayservice area and
the elimination of the overhead doors. The alsoplans specifically
identified the area asremodeled the “convenience store sales area.”

The building authorities,waspermit approved by necessarythe
officer,the andincluding zoning was onsubsequently Januaryissued

3, 1990. Aranosian completed the work as it on atappeared the plans
a $45,000.cost of Grocery 3,store operations continued until May
1990, when the City ordered that “all inwork as a result ofprogress
the 3rdJanuary permit be ceased at this date and not untilresumed

variance,such a soughttime as from the Portsmouth Board of Ad­
justment thisfor isexpansion, approved.” City’sThe reason thefor
cease and desist thatorder was the hadbuilding permit been issued
in error because notwas realized that the bays“[i]t service would be

toabandoned accomodate the[sic] of retail sales.”expansion
15, 1990,On May Aranosian a fromrequested variance the ZBA.

Its wasrequest denied. Aranosian asubsequently filed motion for
arehearing, seeking determination that either no variance was re-

quired or, alternative,in the that the granting of a variance bewould
court, motion,As theappropriate. bynoted trial the to the extent

that it variance,addressed the lack of anneed of a anappealwas of
(the order)administrative act andcease desist rather than an asser-



59

18, 1990, the ZBA de-Septemberto a variance. Onrightof thetion
court,to theappeal superiorrelief. Onrequestednied Aranosian’s

“theRuling expan-thatarguments.itsrepeated previousAranosian
non-conforminga use”prior legaloflegal expansionnot asion [was]

this situa-. . . toapplyof estoppel [did not]that “the doctrineand
theupheldandtion,” appealAranosian’sthe trial court dismissed

ZBA. followed.appealof the Thisaction

review, we theupholdof willthe standardapplicableUnder
or issupported byit not the evidencedecision unless istrial court’s

Henniker, 134 N.H.law. v. Towna matter of Cohenerroneous as of
(1991). mind,in we425, 426, 1145, 1146 With this standard593 A.2d

trial misappliedthat the courtargumentAranosian’s firstaddress
the facts of this case.estoppelthe law of to

municipalitiesbeen toappliedThe doctrine of hasestoppel
“ thoseto accord fairness to whounjust enrichment andprevent‘to

mu­the of theagents promisesthe of forbargain municipalitieswith
Bow, 388, 392, 480125 N.H. A.2dSinclair v. Townnicipalities.’” of

(1984) Associates, 669173, & P.2dWiggins176 v. Barrett(quoting
(Or. 1983)).1132, estoppelfour of are1142 The elements

material“first, or concealment ofa representation[false]
facts; second,knowledge partywith of those thefacts made

igno-must have beenrepresentationto whom the was made
matter; third, the representationrant the truth of theof

of theinducingmust have been made with the intention
it; fourth, other mustto and therely upon partyother party

his orrelyto the toupon representationhave been induced
her injury.”

463, 1152,467-68,124 N.H. 471 A.2dConcord v.City Tompkins,of
(1984).1154

The court that:trial ruled
made,“In if was wasmisrepresentation, anythis case the

of. . . the extent theby proposed[Aranosian].made [H]ad
officer, not,known thezoning permituse been to the would

likelihood, was byin all have been issued. There no intent
on the of therely permitthe that issuanceCity [Aranosian]

a ofto renovate the into convenience store thepremises
magnitude of current use.”the

thehowever, findingsThis not with either factualruling, is consistent
or it.of the trial court the record before

The of fact num-granted findingtrial court Aranosian’s requested
seven: “No thethrough Buildingber intent to conceal information
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Permit isprocess byindicated inconduct submitting[Aranosian’s]
its Building Further,Permit Application.” requested factfinding of

two,number which was granted,also stated that Per-Building“[t]he
mit aApplication specifically changedescribes in fromuse a snack
shop byto a ‘C’ store the work.”proposed

Moreover, the record does not any inference ofsupport misrepre-
on Instead,sentation the of itpart Aranosian. adequateestablishes

notice of the work and use proposed. The building permit application
and the inaccompanying drawings, record,contained the indicate
that baythe service area was being converted to retail convenience
store Thespace. drawings reveal that the middle of the service bay
area was to become the “convenience store sales area.” Also shown
on the plans is the installation of a “walk in cooler” backalong the

ofwall the service Bothbay applicationarea. the the plansand refer-
ence replacementthe of the bayoverhead service withdoors store-
front windows.

The City reviewed the information inprovided the building permit
application accompanyingand anddrawings determined that a
building granted. later,should Fourpermit be months uponbased
the same information, because nothing plansdiffered between the

construction,as submitted theand actual City attemptedthe to re-
verse its first permit.decision and revoke the theViewing exhibits as

whole,a the City should have theknown extent of the con-proposed
struction; the asplans submitted accurately depicted the remodeling
of the service areabay to accommodate retail storeconvenience
sales.

The trial rulingcourt’s that the doctrine of did notestoppel
apply First,was byerroneous. the City, issuing the building permit,
represented to Aranosian that construction toaccording the submit­
ted wasplans permitted. It knew the details of the proposed project
and presumedmust be to know Second,its own zoning requirements.
Aranosian had no reason to thatbelieve the notconstruction was

andpermitted reasonablycould thathave assumed the ofconversion
Third,the permitted.use wasnon-conforming the Ar­City expected

anosian rely buildingto on the andpermit to undertake construction.
Fourth, Aranosian relied on the permit, remodelled its andbuilding,

$45,000incurred a expense.
The trial court thatopinion suggests the doctrine estoppel mayof

not in anapply variance,of a aappeal denial of when the for aneed
hasvariance been Theacknowledged. appropriate challenge to the

need for a variance would tobe the administrative officer’sappeal



61

however,have,order. Weand desistaction, in this case the cease
afromof an appealin the contextestoppela ofclaimconsidered

302,Windham, 132 N.H.Townv.Devaneya variance.denial of of
278,129 N.H.(1989); Hampstead,v. Town454 Alexander564 A.2d of
de-against(1987) offensivelybothasserted(estoppel276525 A.2d

injunc-forpetitionTown’sdefensively againstandnial of variance
action.tion). many forms ofof cuts acrossdoctrine estoppelThe

and de-addressedrehearing,in the motion forraisedHaving been
sides, it is aargued by bothcourt, and andthe trial briefedbycided

in appeal.be considered thisissue toproper
pres-of wereestoppelthat the four elementswe holdAccordingly,
con-in to therulingerredin and that the trial courtthis caseent

court withto the trialThus, and remandwe reversetrary.
thebyissuedand desist orderthat it vacate the ceaseinstructions

not reachwe needdispositive,isthe issueCity. estoppelBecause
argument.Aranosian’s second

and remanded.Reversed

Thayer sit;, concurred.J., did not the others
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