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problem. Inc., 358,v. Fitzgerald-HicksWelch 121Dodge, N.H.Cf.
364, (1981) (“It144,430 A.2d 148 necessaryis not that the plaintiffs

defect.”).establish the cause of the This leads us to conclude that
evidence, ifplaintiffs’ bybelieved the jury,“[t]he was sufficient to
insupport Amabello, 561-62,a verdict their favor.” 117 N.H. at 374

Thus,A.2d at 1185. we reverse the court’s ofgrant judgment not-
verdict,withstanding the and order that the jury’s verdict be rein-

stated.

Reversed.

All concurred.
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Robertson,Bernard Exeter,J. of by brief and fororally, the plain-
tiff.

Soule, Leslie, Zelin, (BarbaraSayward & ofLoughman, Salem F.
andLoughman brief,Michael S. Elwell on the and Ms. Loughman

(Richardorally), Nourie,and &Wiggin of Manchester B.
brief),McNamara on defendants,the for the School Administrative

16, Vorkink, Hodsdon,Unit No. Peter Galli,John Renee and Judith
W. Lamphere.

Arnold, (DavidP.John attorney general Peck,S. assistant attor-
ney general, brief),on State,the brief forby the as amicus curiae.

Starr, Peters, (RobertWadleigh, Chiesa,Dunn & of Manchester E.
Jr.,Murphy, and Dean B. Eggert brief),on bythe brief for New

Hampshire Association,School Boards as amicus curiae.

Horton, J. The defendants appeal the denial of their motion to
aside,set or for judgment anotwithstanding, jury verdict entered in

J.)Superior Court (Temple, awarding the plaintiff, Short,Richard S.
for thedamages defendants’ wrongful termination of his employ-

in law,ment violation of State as well 42 §as of U.S.C. 1983. We
reverse and dismiss the plaintiff’s wrongful termination claim
brought topursuant State law because Short’s thatallegation School

(the SAU)Administrative Unit No. 16 terminated his employment
after he pursuant failed,acted to a public law,as apolicy matter of to

aarticulate public policy. With toregard action,Short’s section 1983
we hold as a matter of law that he did not apossess property interest
in his employment and,contract’s renewal accordingly, also dismiss
his civil rights claim. In view of issues,our onholdings these we need
not address the defendants’ arguments that the evidence did not sup-
port the jury’s verdict and that trialthe court inerred allowing the
jury to award damages for lost investments.

The pertinent facts are not disputed. The State Board of Educa-
(state board)tion employed Short as a teacher consultant from 1974

until 1979 under a contracts,series of year-to-year and the school
board of the employedSAU him as a teacher consultant from 1980
until 1983 under another 1965,series of 199:2;contracts. See Laws

1979,Laws 19,1982,458:1. On May the jointSAU board voted not to
renew (TheShort’s employment contract for the 1983-84 school year.

isSAU ofcomprised districts,six school five of which have three-
member boards and one of which has a seven-member board. These
twenty-two board.)jointmembers make theup The next day, the
plaintiff arequested statement of reasons and a hearing to deter-
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2,Bywas renominated. letter dated Junewhy beingmine he not
not be re-1982, notified that his contract wouldplaintiffthe was

30,on 1983.newed, that would terminate Juneemploymentand his
not him with ei-providethat the SAU wouldHe was also informed

non-a hisrespectof reasons or with tohearingther a statement
renewal.

review, pur-the commissioner of education’ssoughtThe plaintiff
in effectthe terms his contract and to the statute that wassuant to of

189:43).(current A1979, attime. See Laws 458:1 version RSAat that
30, 1982, which theduring partieswas held onhearing September

respectiveoffers of theirproof supportingexhibits andpresented
on No-The commissioner the SAU’s nonrenewalapprovedpositions.

18, 1982, that the contract “authorizedfinding employmentvember
notice, not causeand didupon year’s prior require‘termination’ one

thereexist, or be The further found thatto stated.” commissioner
in or forthat “the was bad faithgivenwas no evidence nonrenewal

or that theintentionally discriminatory purpose,”unlawful andany
in the to end employ-“acted fashion Short’sproper proceduralSAU

30,1983. the com-Following hearing, prioron June the but toment”
report, requested evidentiarymissioner’s counsel for Short an

The commis-to determine the reasons for the nonrenewal.hearing
andnoting employmentdenied this that the contractrequest,sioner

he torequired onlythe statute that review and determine whether
1979,Laws 458:1.the nonrenewal. Seeapprove

jointto ofSubsequent approvalthe commissioner’s the SAU
contract, suitplaintiffboard’s decision not to renew Short’s the filed

court,in that defendants termi-superior alleging wrongfullythe
law,under 42employmentnated his under State law and federal

summary§ 1983. motions forU.S.C. The defendants filed several
denied,all of which were and a two-week trial en-judgment, long

conclusion, in itjurysued. At its the returned a verdict whichspecial
the on and lawfound defendants liable both the State the federal

claims, $500,000and found the to in com-plaintiffthat was entitled
$4,000 indamages punitive damages.andpensatory

contracts the theplaintiffThe between and SAU were entitled
and for an ofperiod”Term” “indefinite“Long provided employment;

termination,however, athey provisionalso contained concerning
which stated:

for“F. The sole termination are:grounds
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By2. the Unit:
(a) any anniversaryOn date of the contract not lessupon

than one written notice of termination to theyear’s
Employee.Professional

Provided, however, bythat termination the Unit pursuant
subjectto this shall to the review andparagraph approvalbe

byof the Commissioner of Education the em-upon request
ployee.”

The statutes termination that were in effect at the time ofregarding
nonrenewal that:providedShort’s

unit shall have the“The school administrative board author-
to remove ... teacher consultants ... when the interestsity

of the school unit and the in theadministrative schools
removal;school administrative unit theirrequire provided,

however, such removal shall to the review andsubjectbe
of of . . .approval upon requestthe commissioner the the

teacher consultant. . . .”
1979, “AnyLaws 458:1. further stated that:They person aggrieved

an orby may appealorder of the commissioner of educationfinding
board,therefrom to the state which shall the matter ininvestigate

(1977).itway sees fit and its order shall be final.” RSA 186:12any
a toAlthough plaintiff statutory rightthe had the commis-appeal
board,sioner’s decision to the state where he would have received a

204.02,Rules,full see N.H. Admin.evidentiary hearing, Ed he
elected instead to commence this action for termination.wrongful

trial he notduring why appealWhen asked did exercise his toright
board, “Ito the state didn’t because theresponded,Short Commis-

sioner—they would have reaffirmed the Commissioner’s decision.
Governor, IThey lay byare the and don’t see thatpeople appointed

would have reason to their He’s his.”they any change opinion. given
1983,§first address claim 42 in heWe Short’s under U.S.C. which

asserts he had a due under the Federal Constitution toprocess right
a of and a the cause hishearingstatement reasons to determine of

nonrenewal, impliedcontract’s based on an contract for continued
The that the did have aemployment. argue plaintiffdefendants not

in thatinterest continued and therecognized property employment,
court in to this claim.superior failingerred dismiss

To had a constitutional toplaintiff rightdecide whether the
nonrenewal,a statement of reasons for and a we must firsthearing,
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propertyconstitutionally protectedhe had awhetherdetermine
(1972).564, TheRoth, 569-70408v. U.S.RegentsBoardright. of
a propertythat have“[t]ohas statedCourtSupremeUnited States

than an ab-morebenefit, clearly must havepersonin ainterest a
athan unilateralit. He must have moreforneed or desirestract

instead, claim of entitle-must, a legitimateHe haveof it.expectation
Court, a propertySupremeto theAccordingit.” Id. at 577.ment to

contract, v.Bishopan impliedin can arise fromemploymentinterest
a under-Wood, 341, (1976), mutually explicitor from426 344U.S.

Sinder-Perry v.employee,andemployerthestanding between
not(1972). whether or593, law determinesmann, 408 601 StateU.S.

con-of hisof entitlement to the renewalhad claimlegitimateShort a
Roth, at 577.supratract.

SAU,thecontract withemploymentThe of Short’slanguage
(1) writtenabove, only things:to twoplaintifftheentitlesquoted

employmenthis wouldyear in advance thatnotification at least one
(2) and deter-end; reviewrequest,and at his the commissioner’s

Similarly, the applica-to the nonrenewal.approvemination whether
teacher consultantthat the could remove able statute SAUprovided

removal,his or her asrequiredthe interests of the SAUwhenever
commissioner, reviewed andemployee’s request,at thelong as the

1979, 458:1. Neither Short’sthe removal. Lawsapproved employee’s
any recognizable prop-the statute endowed him withcontract nor

that he was constitu-interest in continued sucherty employment
hearing.to of reasons and ationally entitled a statement

that he had an expressShort does not contend on appealWhile
alleges,hestatutory right employment,contractual or to continued

found, had contract for continuedjury impliedand the that he an
duringThe trial that when he wasemployment. plaintiff testified

1974,in and “a of”couplehired the stateinitially superintendent
contractjob,board members told him that if he did a his wouldgood

had a long-termthat he “assumed ...be renewed. Short testified [he]
contract, . have cause.” He as-continuing and . . that should[he]

him thatKing,that his assured hesuperior, Superintendentserted
The feltexpect plaintiff verycould to have his contract renewed.

renewed,job,that if he did his his contract would be andstrongly
renewed,if it he a of the rea-that was not was entitled to statement

why, hearing.sons and a

aIt is fundamental contract law that before contract is
is,made, terms; that there mustthe must to the sameparties agree

127 N.H.of Younge Huysmans,be a of the minds. Estate v.meeting
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461, (1985).465, 282,506 284 AlthoughA.2d the plaintiff testified
that the of”superintendent coupleand “a state board members told
him in 1974 that his contract would be renewed if he did a good job,

SAU,there is no that the 1979,evidence who became his employer by
ever told him this. The employment contracts Short intoentered

board, 1979,with the state which his employerwas until 1978 or dif­
fered from the contracts he SAU,entered into with the which was his

from oremployer 1978 1979 until his inemployment was terminated
Thus,1983. “aregardless coupleof what of” state board members

may 1974,have to the inrepresented in the ofplaintiff absence evi­
dence that the everSAU told Short his contract would be renewed as
long jobas his performance was satisfactory, neither an implied con­
tract nor a mutually explicit wasunderstanding formed between the
plaintiff Instead,and the SAU. the plaintiff’s contract arerights
governed by contract,the terms of the express which states that the
plaintiff is entitled to nothing more than written yearnotification a in
advance that his contract will be terminated and bya review the
commissioner.

While Short that hetestified “felt” and “assumed” he
givenwould be a ofstatement reasons and a ifhearing his contract

renewed,was not subjectivehis expectations are insufficient to cre­
anate contractimplied and a constitutionally cognizable property

interest in Manchester,continued employment. See Clark v. 118
270, 274, 668, (1973)N.H. 805 A.2d (subjective672 expectancy of

continued employment protected bynot procedural due process).
Moreover, the law well inis settled New Hampshire that em­public

more,withoutployment, “does not rise to the level of a protected
property right.” Brown v. Board, 627, 630,School 122 N.H.Bedford

(1982).1375,448 A.2d 1377

ShortFinally, testified that his superior, Superintendent
King, assured him that his contract ifwould be renewed he per­

SAU,job however,formed his Theproperly. notand Superintendent
King, was his andemployer, there is no evidence that Superintend­
ent anyhad toKing authority bind the to impliedSAU an contract

Thus,with Short. despite Superintendentwhat King might have told
him, neither an implied contract nor a mutually explicit understand­
ing between plaintiffthe and the defendants could have been created
based on Superintendent King’s alleged representation. See Bollow
v. Federal Francisco, 1093, 1098-1100Reserve Bank San 650 F.2dof
(9th denied,Cir.), (1982)cert. 948 (government455 U.S. bank presi­
dent’s unauthorized not topromise employeeterminate so long as



constitutionally protectedcannot createsatisfactoryhis work was
a matterhold asWeemployment).in governmentinterestproperty

ininterest contin­no cognizable propertyhadplaintifflaw that theof
1983 claim is dis­His sectionthe defendants.employmentued with

missed.

interestFurthermore, propertya protectedif Short hadeven
not haveclaim shouldhis section 1983employment,in continued
was due.processall the hegivenhe wasjuryto the becausegone

thein front ofhearinga fullis, right evidentiaryThat a toShort had
RULES, Ed 204.02.(1977); N.H. ADMIN.board, 186:12RSAstate

now com­of he cannotright,to avail himself thishe chose notSince
toappeardoes notprocess.was not afforded due Shortthat heplain

of offeredhearingor theneutrality, adequacy,the the formalcontest
Instead, hearing, arguinghe on of thetiminghim below. focuses the

toto the SAU’s votehearing priorhim to aprocessthat due entitled
however, wouldprocess, guaranteehis Dueemployment.terminate

effective,” v.Bella the termination becomeshearingShort “before
(1971) deleted), theBurson, 535, 542 not before(emphasis402 U.S.

to ato is made. If a citizen is entitled pre-depriva­decision terminate
at time“be a whenhearing simply grantedtion that musthearing,

Shevin,Fuentes v. 407 U.S.prevented.”the can still bedeprivation
(1972).67, concluded his “review”81 We note that the commissioner

18, 1982; Short’sof the on November“approval”and SAU’s decision
30, Thus,was to on June 1983. Short had overemployment due end

inpart evidentiary hearingto and take a fullrequestseven months
find of timelengththe effective. We thisbefore termination became

and, if atherefore, conclude that evenadequate protected property
stake, processat all the he was due.giveninterest was Short was

inter­a claim that the SAU’s actionsShort also made below
To re­libertywith his interests.constitutionally protectedfered

fromcontention, Regentsto we Boardonly quotethis needspond of
in aRoth, 564, placed predica­which a teacherv. 408 U.S. involved

in found himself whenment identical to the one which Shortalmost
employment.the SAU terminated his

[SAU], [Short],in did not makedeclining any“The to rehire
him stand-seriously damagethat hischarge against might

community.in It did not base theand associations hising
of his a for that hecharge, example,nonrenewal contract on

so,itimmorality.of or Had doneguilty dishonesty,had been
case,In the how-presentthis would be a different case....
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ever, there no suggestionis whatever that ‘good[Short’s]
name, honor,reputation, or is atintegrity’ stake. Similarly,
there no suggestion SAU],is that in[the todeclining re-

[Short],employ on himimposed a orstigma other disability
that hisforeclosed freedom to take of other em-advantage
ployment Itopportunities.... stretches the tooconcept far
to that asuggest person deprivedis of he‘liberty’ when sim-

is not rehired inply jobone but asremains free as before to
seek another.”

Roth, 408 at 573-75. forproof,U.S. “Mere hisexample, that record of
job, alone,nonretention in one taken might make him somewhat less

attractive to some other employers would hardly establish the kind
of foreclosure of opportunities to aamounting deprivation of ‘lib-
erty.’” Id. 574 n.13.at We dismiss libertyShort’s claim.

We now address Short’s wrongful termination claim under State
law. The SAU thatargues this claim should have been taken from the
jury and dismissed because allegationShort’s that the SAU termi-
nated his employment after he acted pursuant to a public policy
failed, law,as a matter of to articulate a publicviolated anpolicy,
element of Short’s claim. Short incounters that he did fact articulate
such a public policy, thatand the injury properly found his onfavor
this issue. agreeWe with the position.SAU’s

To asupport claim of wrongful law,termination under State
a plaintiff must one,establish two elements: that the ter­employer
minated faith, malice,the out ofemployment retaliation;bad or and
two, that the employer terminated the employment because the em­
ployee performed acts which public policy would encourage or be­
cause he performrefused to publicacts which policy would condemn.

Co.,Inc., 915,Cloutier v.A. &P. Tea 121 921-22,N.H. 1140,436 A.2d
(1981).1143-44 Although ordinarily the issue of awhether public

policy exists is a forquestion the at timesjury, presencethe or ab­
ofsence such a public policy is so aclear that court rulemay on its

law, 924, 436existence as a matter of 1145,see id. at atA.2d and take
the question jury.from theaway

Addressing the public policy claim,element of his Short maintains
that the SAU notvoted to renew his employment because he refused
to criticize his superior (Superintendent Thus,inKing) public. Short
suggests a inpublic favor ofpolicy remaining loyal to one’s super-
visor. While such beloyalty may someadmirable under circum-
stances, in this case we hold as a matter of itlaw that notdoes form
the basis of a public policy because a countervailing public policy
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re-managementandemploymentitsexercise ofthe SAU’ssupports
1979, 458:1.LawsSeesponsibilities.

that, in re­of revealsthe factsall, an examinationFirst of
thetorefusing supportwaspublic,in ShortKingto criticizefusing

SAU,the and notit wasSAU, employer,Asemployer.his Short’s
Thus, cannot assert aShortloyalty.to hisKing, who had a claim

ifsupervisor, appro­criticize hisrefusingin of tofavorpolicypublic
manage­in of the andsupport policycriticism iswhen suchpriate,

Further, expressionan employee’sof hisobjectives employer.ment
anis not act protecteda decisionmanagementwithdisagreementof

F.Corp., Supp.628v. ServicesLegalSee Newmanpublicby policy.
1986) (no(D.D.C. preventsof535, public policyclear mandate539

or man­with organizationalemployee disagreesof whotermination
Thomson, 453,v. 116 N.H.Bennettemployer);ofagerial ideology cf.

(1976) (State whose458, 187, discharge employeemay190363 A.2d
his effectiveness andimpairswithdisagreement employerpolicy

performance).
employ­decision not to renew Short’sfind the SAU’sSecondly, we

perform,decision it was elected topoliticalthe ofjustment to be sort
ofAll the SAU membersway against policy.in publicand thus no

inseeking changein office was to effectthat theirtestified purpose
Presumably the voters electeddirection.management andschool

re­butphilosophies,with the candidates’they agreedthem because
inmotives, it membersthese SAUplacedelectorate’sof thegardless

workers. Becauseto policy-implementingofposition employerthe
change is to hireeffectingmeans ofpowerfulof the mostone SAU’s

one can hardly sayin with it philosophically,tuneemployees most
employeeof an whoterminate the employmentthat the decision to

Ticeagainst policy.isstaunchly publictheseopposes philosophies Cf.
1284, (1980)313, 319, 1288Thomson, (plaintiff414 A.2d120 N.H.v.

such,staff; at governor’sas he servedgovernor’sofwas member
cause). Short,withoutby governorto removalsubjectpleasure,

tosubject politicalwas hiredemployees,with all other SAUalong
an employeehad to him withextinction, right replacethe aand SAU

itsmore to convictions.sympathetic

inter­in our of Short’sanalysis propertyAs detailed above
in not to renew Short’snothing votingthe SAU didargument,est

his or the statutes whichthe terms of contractemployment violated
find that thewith the SAU. Weemploymenthis relationgoverned

discretion, to hirethe but also the voters’ mandateonlyhad notSAU
its philosophiesto educationalfavorably disposedmostemployees
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and let Therefore, that,to thosego opposed. we hold aas matter of
law and the case,under circumstances of this to arefusing criticize
supervisor who the aopposes publicviews of employer cannot form
the abasis of public Because apolicy. plaintiff must articulate a pub-
lic inpolicy order to outmake a claim for terminationwrongful un-

law,der State this issue should have been taken from the jury and
indecided the bySAU’s favor the court.

Reversed; judgment thefor defend-
ants, thenotwithstanding verdict.

Batchelder, J., Johnson, J., joined,with whom inconcurred
part and dissented in part; the others concurred.

Batchelder, J., inconcurring and in Ipart dissenting part:
with theagree majority respectwith to the 42 §claim under U.S.C.

a statutory1983. Absent or express contractual provision giving him
an ofexpectation continued theemployment, provehad toplaintiff
an implied contract for continued employment in to aorder establish
constitutionally interest,protected property and testimonyhis failed
to do so.

As the claim, however,for State wrongful termination I believe
that the themajority obfuscates current state of the law in New

and thatHampshire the marks atopinion least a shiftsubtle from
Co.,law. In v.prior Inc.,Cloutier A. & P. 915, 924,Tea 121 N.H. 436

1140, 1145 (1981),A.2d the court held that aexistence of ‘pub­“[t]he
policy’...lic calls for the oftype multifaceted balancing thatprocess

is left inproperly juryto the most instances.” The court went on to
hold that publicthe policy question there was one of factproperly for
the jury, while that “astating public policy could beconceivably so
clear as to be established or not aestablished as matter of ....”law

added).(emphasisId.
Here, (1)the thatjury found the plaintiff was fired for refusing to

(2)criticize his supervisor, and that such loyalty was a for abasis
cognizable public policy prohibiting his retaliatory firing therefor.
The evidence supports finding.the first To set the verdict aside re-
quires thatholding the second was aincorrect as matter of law. The
majority inholdingreaches this reliance on a legal theory that was

inrejected by this court Cloutier.
The majority states:

“Further, an employee’s expression disagreementof with a
management is not an protecteddecision act by public pol-

See Newmanicy. 535,v. Services F.Legal Corp., 628 Supp.
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(D.D.C. 1986) (no policy pre-mandate publicclear539 of
organiza-withdisagreesof whoemployeeterminationvents

.. . .”employer)ofideologyor managerialtional

caseadded.) foreignfrom thislanguageThe emphasized(Emphasis
priorthat ourCloutier, court explainedthisin conflict with whereis

statu-involvingto situationsstandardhad not restricted thecases
nowdid we use the testpublic policy, “[n]oroftory enunciations

policy.’”clear‘strong publica andby the dissent ofadvocated
Indeed, Newman922, 1144. theCloutier, at 436 A.2d at121 N.H.

mandate”adopts its “clearcase, expresslyon theby majority,relied
oflaw, Hampshire,that Newincludingcasecontrarycitingtest after

heldinter haveHampshire, alia]Newcourtsstating, [than“Other
where aexception onlytherecognize [public policy]that willthey

Newman, at628 F. Supp.is involved.”publicof policyclear mandate
itin factto settled law whenThus, majority applypurports539. the

cases, allows the jurywhichpriorfrom the of ourdeparting spiritis
a “clear mandate.”policyto absentpublicfind

manner, but itthe law in thisthe altermajorityNot doesonly
had notof an issue that beenclaim on the basisdecides the State

noticeoriginalthe In the defendant’sbriefing byfor court.accepted
publicfor review. Thepresentedwerequestionsof fifteenappeal,

afollowingorder of the courtUponwas included.policy question
conference, an amendedthe defendants filedevaluationprehearing

to six in number.presentedreducing questionsof theappealnotice
This courtamong acceptednot them.publicThe waspolicy question

in ofraised the amended noticequestionson five of the sixthe case
appeal.

of thethe on the basisappealthat weNotwithstanding accepted
Ournotice, publicthe issue.policyamended the defendant briefed

raised in the notice ofmake clear that issues notrules and decisions
Sup. 16(3)(b); Peterson,v. 135 N.H.waived. Ct. R. Stateareappeal

(1992); 4,713, 714-15, 749, “K”,In 132 N.H. 16-609 A.2d 750-51 re
1063, (1989).17, 1071561 A.2d

substantivethus deviates from both our establishedmajorityThe
anlaw, providingwithoutcovertly explanationand andprocedural

I from thatrespectfullychosen therefore dissentnewly path.for its
on the State claimjudgmentof the that reverses theopinionportion

wrongful discharge.of

Batchelder,Johnson, J., in ofjoins the J.opinion


