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factevidence, in harm-waserror, theadmittingof notfinds thecourt
doubt.a reasonablebeyondless

Remanded.

All concurred.
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(WilliamArnold,P. attorneyJohn general Lyons,H. senior as-
sistant onattorney general, the brief fororally),and the State.

E. Duggan, defender,James chief appellate Concord, byof brief
and orally, for the defendant.

Brock, defendant,C.J. The Daniel wasVandeBogart, convicted
J.)a in theby jury assault,Court ofSuperior (Gray, simple RSA

631:2-a, and tosentenced serve twelve months in the Hillsborough
County House of Correction. He conviction,theappeals claiming
that the trial court erred by theinforming jury during voirpanel
dire that he had been for first-degreeindicted murder. For the rea-

follow,sons that we affirm.
The defendant was foundinitially guilty on two misdemeanor

charges, simple assault and criminal in thethreatening, Manchester
21, 1989,District Court on September and toappealed superiorthe

court for time,a de novo Atjury trial. that the defendant was the
ofsubject an investigation Goss,the deathconcerning of ofKimberly

TheLondonderry. misdemeanor ancharges stem from unrelated in-
cident. The record shows that the murder received ainvestigation

dealgreat attention,of media ofsome which onfocused the defend-
ant and factthe that he was a parolee from Montana who had been
convicted of three sexprior offenses.
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the defendantbegin,was tothe defendant’s trialA week before
murder offirst-degreeCountyin for theRockinghamindictedwas

venue,change arguingfor a ofThe movedGoss. defendantKimberly
indictmentin the murderproximityclose toselection suchjurythat

himpreventit wouldsurroundingcoverageintense mediaand the
fair court denied the motion.a trial. Thereceivingfrom

the misde-moved to dismissday,The the defendantfollowing
of cit-changehis for a venuerenewed motioncomplaintmeanor and

In his motion tocoverage.pervasiveand more newsing additional
that voir direotherargued, among things,the defendantdismiss

According to the de-impartial jury.annot ensureadequatelycould
sufficiently detailed tofendant, not bequestioningthe usual would

surrounding theaware of the factsjurorsthose who wereferret out
hand, questioning—the other more detailedmurder indictment. On

degreewith firstVandeBogart chargedthat Mr. isyou“Do know
The defendant ar-problem.theonlymurder?”—would exacerbate

would be to askjuryto dire thepossible waythat the voironlygued
ornewspaperscertainjuror they regularlyhad readeach whether

so,If theyprograms.to radio and television newslistened local
of thisimpracticalityexcluded. theautomatically be Givenwould

case. The courtmethod, the court to theurgedthe defendant dismiss
the motion todismiss, rulingto ondelayedthe motion butdenied

inselect a Hills-juryuntil after first tochange attemptingvenue
borough County.

addressingPrior thebegan day.the toJury followingselection
it to inform the jurycourt told the defendant that intendedthepanel,

had indicted forthe outset of voir dire that the defendant beenat
objected, pro-but the courtmurder. The defendantfirst-degree

to instruct the entire as follows:panelceeded
know, ask to determineyou you questions“As we certain

or that be candidyour impartiality, youand we askpartiality
that,And of aspurpose youwith us in answers. theyour

know, have as the lotjury impartialis to insure that we a as
of will allow to for defendant. We askhumanity anyus have

candid, Iyou you.to be and will be candid with
in Rock-This defendant has been indictedparticular

the murder. TheCounty degreefor crime of firstingham
incoverage of that has been the Manchester Unionpress

andand other and television stationsnewspapersLeader
And I if arestations around the state. doubt thereradio

of in who about it oryou somethinghere have not readmany
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heard the VanDeBogartname Daniel So I’ll tell you up[sic].
front that he inis under indictment Rockingham forCounty
first degree murder.”

The court further the jurorsinstructed that the murder indictment
waywas not relevant in toany the charges,misdemeanor and to

disregard any opinions that they may have formed based on the
thatknowledge Then,the defendant had been indicted for murder. in

fashion,usual posedthe the court the standard readquestions, the
names of jurors andprospective asked whether they were aware of
any theyreasons that notcould serve on the jury. The court dis-

jurorsmissed thirteen in the process of empanelling jury.the On
the defendant thatappeal, argues bythe court erred informing the

ofpanel the murder indictment.

It is a fundamental of our ofprecept system justice that a
has right bydefendant the to abe tried fair and impartial jury. N.H.
I, 15; VI,Const. art.pt. U.S. Const. amends. XIV. “Voir dire exam­

ination to by biases,serves thatprotect right exposing possible both
unknown,known and on part potential jurors.”the of v.State God­

781, 783, (1984)124 580,N.H. 474 A.2ding, 581 (quotations and cita­
omitted).tions

‘“Whether or not a prospective juror indifferent,is for
whatever reason his impartiality is is aquestioned, deter-

tomination be made in the byfirst instance onthe trial court
voir dire .... It is then the ofduty this court toappealon
evaluate the dire testimonyvoir of the empaneled tojury
determine whether an impartial jury was selected.’”

Wellman, 340, (1986)v. 348,State 128 944,N.H. 513 A.2d 949 (quot-
Laaman,State v. 114 N.H.ing 794, 800, 354, (1974),331 A.2d 358

denied, (1975)).cert. 423 U.S. 854

our ofsystem selection,“Under jury where the question­
jurorsof ising by counsel,done the court not byand the court owes a

tospecial duty act on its own when counsel has alerted the court to
Cere,special problems.” 421,v. 423, 195, 197State 125 N.H. 480 A.2d

(1984). However, questionsthe choice of to be asked during voir dire
is a matter within the sound discretion of the trial court. See State v.

643, 648, (1985).Wright, 702,126 N.H. 496 A.2d 705 This court will
not disturb the trial rulingcourt’s “absent abuse of discretion or a
finding that the trial judge’s decision was theagainst ofweight the

Wellman, 348,evidence.” at128 N.H. 513 atA.2d 949-50.
case,In this the defendant informed the trial court of the unusual

circumstances and associatedproblems with anselecting impartial
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instructions ad­andquestionswith venirerespondedThe courtjury.
The issue ispublicity.theprejudicial effects ofdressing potentialthe

of the defend­panelto inform the entiredecisionthe court’swhether
jurors as toto thequestionand thenmurder indictmentant’s

in the misdemeanorfairly consider the evidencethey couldwhether
ofquestion jurytheimpartial.the was Whilejurycases ensured that

abstract,”in the Well­“is to define preciselydifficultimpartiality
348, 949, rulingwe that the court’sman, A.2d at find128 N.H. at 513

ofnot an abuse discretion.in this case was
that, per-theFirst, to court because ofargueddefendant thethe

knew about thealreadyofcoverage, jurorsmost thevasive news
articlesnewspaperindictment. He submittedmurderdefendant’s

to court that radioand therepresentedthe indictmentdiscussing
cover-were the case substantialprograms givingand television news

ofevidence, a awareness the murderindicating widespreadThisage.
theindictment, problemthe to confront di-justified court’s decision

evidence,the theprocess. Heedingat the outset of the venirerectly
problem confrontingthe difficultjuryfor the mosthighlightedcourt

Thein court wasability impartial.terms of their to remainthem
legal principles theyto theexplain jury immediatelythen able to the

thein to ensure that de-to understand and orderapplywould have
referring pretriala toBy directlyafforded fair trial.fendant was

dutythe of their toemphatically panelthe court informedpublicity,
to reserva-express anyand them animpartial gave opportunitybe

or in this regard.tions doubts

jurors ofThe court’s decision to inform the theprospective
rule,generalmurder indictment was not to the law. As a acontrary

gained knowledgethe that have orshowing by jurorsdefendant
the of the facts and circumstancesthroughawareness news media

jurorthe is to that a is biased.surrounding enoughcase not conclude
“ swift,‘In ofof diverse methodsdays widespreadthese and
communication, an can toexpectedcase be arouseimportant

in ofpublic scarcely anythe interest of the the andvicinity
have formedqualified jurorsthose best to serve as will not

as the of case. This isimpression partic-some to merits the
true in criminal cases. To hold that the mere existenceularly

of or innocence anguiltnotion as to ofany preconceived
accused, more, is presump-without sufficient to rebut the

tojuror’stion of a would be estab-prospective impartiality
jurorlish if canimpossiblean standard. It is sufficient the

or alay impressionaside his and render verdictopinion
inon the evidence court.’”presentedbased
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Laaman, 800,114 N.H. at Dowd,331 A.2d at 358 (quoting Irvin v.
(1961)).717, Thus,366 U.S. 722-23 wasbecause it thatapparent

many jurorsof the wereprospective aware of the mur-defendant’s
indictment,der the court toobligedwas determine that the jurors on

the hadpanel either no preconceived opinions concerning the de-
onfendant’s the murder orguilt charges, theymisdemeanor or that

were to suchdisregard done,able That beenopinions. having the
Conklin,defendant the burden prejudice.has to show v.State 115

331, 337, (1975); Laaman,770,N.H. 341 A.2d 114 802,775 N.H. at
331 A.2d at 358.

have recognizedWe previously that mediapretrial cover­
of a can inage case result inherent or prejudice.either actual Laa­

man, 798, “[Ijnherent114 atN.H. 331 at 357.A.2d .prejudice . .
exists when the naturepublicity by its has so tainted the trial atmos­

that it will in”phere result an trial.necessarily unfair Id. Actual
prejudice “exists when publicity jurorsthe has theinfected to such
an extent thethat defendant cannot... faira and impartialreceive[ ]
jury trial.” Id. This case implicates the latter Inconcern. such in­
stances, “the defendant must thatshow the nature of the opinions

jurorsformed aby the as result of the are suchpublicity that they
cannot by jurorsbe set aside the to enable tothem render a verdict
based on inpresentedthe evidence court.” Id.

We note at the outset that the defendant to aprovidefailed record
of the between trialcolloquies judgethe and thirteenthe prospective
jurors who were dismissed for Consequently,cause. the defendant is
hard topressed show on that theappeal jurors’thenature of opin-
ions necessarily prevented fromthem suchsetting opinions aside.

to First,The defendant show inattempts prejudice ways.two
he byclaims that entireinforming panelthe that the defendant had

murder,been indicted for the court denied the defendant any chance
of jurora who noempanelling had of theknowledge murder indict­
ment. This is Theargument unavailing. rule therequiring court to
disqualify jurorsthose haveonly who formed opinions,adverse and
are them,unable to disregard clearly implies that the defendant has

rightno to demand a jury comprised,be to any specific degree or
jurors noproportion, of who have knowledge prejudicialof facts

prior to trial.
The and more allegationsecond that thecompelling is media cov-

erage and indictment to inthe referred the court’s questionvenire
Rather,did not the case atconcern issue. anthey involved unrelated

are, therefore,murder andcharge according defendant,to the akin
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acknowl-acts evidence. Weof badprioradmissioninvolvingto one
in the pressdivulgedthe informationthat becausethe concernedge

crime,a separatecourt concernbymentioned thethe indictmentand
to dis-an opportunitynot afford this defendantdidprocessthe trial

murdersurrounding thethe factsor addressany misinformationpel
1991) (when(Fla.2d 231v. 589 So.Dugger,Puiattiindictment. Cf.

confessed tothat defendantthrough news mediajuror is aware
will introduced atjuror if confession becrime, disqualifytono need

trial).

Nevertheless, non-evidentiary informa­conclude that thewe
court is notthe trialbyindictment communicatedtion of the murder

theact evidence. “Sincepriorto of badthe introductionequivalent
identifywas to preju­[court’s statement]and effect of thepurpose

nodefendant, point specificcan toand the defendantagainstdice the
use, in” theinformingits the court did not errarising fromharm

(voir questionConklin, 337,115 341 A.2d at 775 direN.H. atjury.
criminal record held not erro­defendant’sraisinghypothetically

in that defend­the eventprejudiceneous when intended to reveal
trial); Lister, 605-06,at122 N.H.ant’s record is revealed at see also

(court’s to fact that defend­at decision to reveal panel448 A.2d 397
jurynot where would inevita­prison improperant had fromescaped

trial). sum, givenfrom In thenotice defendant’s absencebly
thepretrial concerningevidence of and consistent with lawpublicity,

jurors’the thejuror essentially acknowledgedcourtimpartiality,
inof the to deal witheffectivelyawareness murder indictment order

knowledge.thatproblems uponthe attendant
are the trial court’s additional in-sufficiently byWe also assured

that the andquestions jury impartialstructions and voir dire was
Hunter,fair v. N.H.that the defendant received a trial. See State 132

(1989)556, 561, 564, (jury567 A.2d 568 to follow court’spresumed
instructions). the of the indict-Immediately following revelation
ment, the court instructed the as follows:jury

instructions,“As have told in the an indict-you generalbeen
inment in that case and thisnothing.means The defendant

is And that indictment andpresumedcase to be innocent.
in have what-charges Rockingham County nothingthose

notcharges today thing.to do with the on trial asoever
is no connection whatsoever.There

to changehas filed motions ask this Court toThe defendant
ahaving jury,venue in this case of concerns of fairbecause

an The fact thatimpartial jury.able to be triedbeing by
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some of you know of Mr.may VanDeBogart or his name[sic]
or of the incharges Rockingham County does not automat-
ically disqualify you.

ITuesdayOn or Monday, guess, DunnJudge reviewed and
heard the motion to change venue and Idenied that motion.
heard it yesterday and denied the motion with the thought
that we will to have aattempt fair and impartial for Mr.jury

case,in this twoVandeBogart these beforecharges, you to-
Ifday. so,we are dounable to we will send the case to some

countyother for trial.
So I’m going youto ask certain questions, much thepretty

youstandard that are inquestions case,asked criminalany
you’ve now,and been here for several youweeks and are

familiar Iquestions,with the know.
I you me,And want beto candid with with Mr. VanDeBogart

[sic], with inand the State answering the one particular
question, that if know of theyou inpending charges any

county,other will that in any way youraffect toability sit as
an juror onimpartial the cases thebefore Court today.

We as inAmericans are the of Ifbusiness fair trials. you
can’t ahave fair trial in this county, then it isobviously un-
fair to him intry county. youthis If cannot sit as a juror on
this case and disregard the fact that I have just youtold of
the in offense,indictments some other forcounty other first

all,of that,that’s that youunderstandable couldn’t do but
it’s important youthat let us know.
You have divorce yourselfto from any thoughts concerning
anything you may read orhave heard anyabout other

incharges any other Itcounties. is of impor-constitutional
tance that do that.you

can’t,If Iyou say, understandable,as it’s but we don’t want
jurors hereup think, ‘Well,that he is indicted for some other
crime in county,some other and therefore he must have
done this.’ That’s not what we are all about as Americans.
That’s not the weway cases. not thetry That’s weway give

adefendants fair trial.
I’m youAnd sure all justknow this. I want to onimpress you
in anymore this case than in other youcase will probably sit

on during your term here this month.
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toandsay yourselftoin own conscienceyourIf cannotyou
[sic], eye give youin the andyou‘I’ll lookVanDeBogartMr.

it, I’ll notyoufindtrial, if doesn’t provea and the Statefair
honestly,thatthat, and can’t doyouif can’t doyouguilty,’

it be so unfair toknow, wouldlet us becausefor God’s sake
yourselvesto asState, system,the andhim, to courtto the

tocitizens do otherwise.”
inand thequestionsthe direThe asked usual voircourt then

com-Afterpanelists.thirteenjurythe dismissedselectingcourse of
selection, court asked:againthe thepleting

morning,I this ev­youtold“[H]aving everythingin mind
in thehaving papers,know of readyouerything probably

mind, ofany youon in dogoing yourelse that isanything
in this individual onwhatsoeverany givinghave problem

fairreturninga trial and a verdict?”these faircharges
towould be unable do so. Wejurors theythe indicated thatNone of

the were sufficient tojuryfind that these extensive instructions to
that, indeed, juryan wasimpartialandany potential prejudice,cure

empanelled.
to show actualthat the defendant has failedAccordingly, we hold

inform the ofpaneland the trial court’s decision to thethatprejudice
indictment, of thisin of the circumstanceslightdefendant’s murder

whole,a not anthe venire as was abuseconsidering processcase and
of discretion.

Affirmed.

All concurred.
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