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toandsay yourselftoin own conscienceyourIf cannotyou
[sic], eye give youin the andyou‘I’ll lookVanDeBogartMr.

it, I’ll notyoufindtrial, if doesn’t provea and the Statefair
honestly,thatthat, and can’t doyouif can’t doyouguilty,’

it be so unfair toknow, wouldlet us becausefor God’s sake
yourselvesto asState, system,the andhim, to courtto the

tocitizens do otherwise.”
inand thequestionsthe direThe asked usual voircourt then

com-Afterpanelists.thirteenjurythe dismissedselectingcourse of
selection, court asked:againthe thepleting

morning,I this ev­youtold“[H]aving everythingin mind
in thehaving papers,know of readyouerything probably

mind, ofany youon in dogoing yourelse that isanything
in this individual onwhatsoeverany givinghave problem

fairreturninga trial and a verdict?”these faircharges
towould be unable do so. Wejurors theythe indicated thatNone of

the were sufficient tojuryfind that these extensive instructions to
that, indeed, juryan wasimpartialandany potential prejudice,cure

empanelled.
to show actualthat the defendant has failedAccordingly, we hold

inform the ofpaneland the trial court’s decision to thethatprejudice
indictment, of thisin of the circumstanceslightdefendant’s murder

whole,a not anthe venire as was abuseconsidering processcase and
of discretion.

Affirmed.

All concurred.
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(JaniceArnold,P. Rundles,John attorney general K. assistant
attorney ongeneral, orally),the brief and for the State.

Abbott, Jr.,Kirk defender,W. Concord,assistant appellate of by
brief and orally, for the defendant.

Thayer, defendant,The Ellsworth,J. Edward was convicted by
a ofjury assault, 632-A:2,andfelonious sexualaggravated RSA sen-
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The de-years imprisonment.fifteenand one-half totenced to seven
First, CourtSuperiortheon didappeal.fendant raises two questions

to the vic-(Dunn, J.) compelmotionerr in the defendant’sdenying
nonconsensualdeposition questions regarding pasttim to answer

(Dickson, J.) inSecond, errCourtSuperiorsexual did theactivity.
at trial regardingof the victimto allow cross-examinationrefusing

Because theactivity.sexualher nonconsensual and consensualprior
trial, affirmat we thewould have been inadmissiblesoughtevidence

rulings.court’strial
in theassaulting a womansexuallyThe was convicted ofdefendant
to9, was taken theof 1989. The victimhours Juneearly morning

nurse’swhere, attendingto theaccordingafter the assaulthospital
Center need notthat the Women’s Resourcethe victim saidreport,

for inthrough samecounselinghad “beenbe called because she
trial, counsel askedto defensedeposition priorAt the victim’spast.”
before, tell meyouand canif had “ever been rapedthe victim she

counsel, to the question.of she refused answerabout it?” On advice
the victim to answercompelfiled a motion toDefense counsel then

A hearinga wasprior rape.the ofquestions regarding possibility
held, motion. The defend­the trial court denied the defendant’sand

motion, in supportwith a memorandumpretrialant then filed a
Howard,thereof, to 121 N.H.pursuanta State v.requesting hearing

(defendant457, 460-61 (1981) in58-59, 426 prosecution53, rapeA.2d
motion, that dueto demonstrategiven opportunity, uponmust be

priorof victim’s sex­process requires regardingadmission evidence
motion at a hearingThe court denied the defendant’sactivity).ual

on of trial.held the first day

processthat he was denied dueThe defendant contends
depo­trial to the to answer thecompelwhen the court refused victim

Inher of order toallegation rape.sition question regarding prior
priora about instances of sexual activ­question prosecutrix specific

must show... that there is aa defendantity during deposition, “[t]he
will theproducethat the informationpossibility soughtreasonable

to be admitted atprocess requireof evidence that due willtype
383, (1982);Miskell, 842, 846,122 451 A.2d 386trial.” v. N.H.State

412(b)(1). authorityhas tosee N.H. R. Ev. The trial court inherent
in upon relating pretrial discovery.its matters torule discretion

(1980).Sorrell, 475, 1375,472,v. N.H. 416 A.2d 1377 WeState 120
discretion, nor willwill find error absent an abuse of that wenot

discoveryon unless the er­ruling pretrialoverturn the trial court’s
rightsis to the substantive of the defendant.” Id.ror “prejudicial
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At the hearing on his motion to compel testimony, the defendant
offered to thatprove based upon information obtained from the vic-
tim’s former theboyfriend, circumstances of the alleged prior rape
appeared be “veryto similar” to the circumstances of the instant
case. The argueddefendant that the“perhaps reason for her alleging

is fearrape the she might have theconcerning boyfriendsexisting
words,In other T[sic]. don’t want to get my boyfriend mad at me.’”

On theappeal, defendant that “aargues fair frominference defense
proffercounsel’s at the was thathearing priorthe ofallegation rape

was made in an effort to her from boyfriend’sshield a anger at her
consensual sexual encounter with another theduring relationship. In
essence, the defendant was that theclaiming victim had falsely
claimed after consensualrape prior sexual activity.”

presentThe facts in the case are similar to inthose v. Du-State
kette, 540, 548-49, 699,127 N.H. 506 A.2d (1986),706-07 where the
trial court denied the defendant’s request to order of adiscovery
statement angiven by the victim to examining thatphysician she had
been inraped the but had not it.past reported We reasoned:

“Since there had been no trialprior to establish the facts
torelating the alleged [prior those factsrape], onlycould

have provenbeen by original atlitigation the trial.present
Admitting evidence to theprove facts about the earlier inci-
dent, however, trial,would have acreated trial within a and
would have shifted the focus of this case to the prior inci-
dent. and,Such evidence would have been collateral thus,
inadmissible in the trial of this case.”

549,Id. at at506 A.2d 706. We then affirmed the trial court’s refusal
to order discovery.

case,In Dukette,this inas there was no trial on the prior
allegation Therefore,of inrape. order to establish that priorthe alle­
gation was false the defendant would have had to present extrinsic
evidence the ofregarding prior allegation arape, matter collateral to
this trial. Because this extrinsic evidence would have been inadmis­

trial, 608(b)sible at see N.H. R. Ev. (specific instances of witness
conduct notmay provenbe extrinsicby forevidence ofpurposes
impeachment), the trial court did not abuse its indiscretion denying
the defendant’s discovery request whetherregarding the victim had

raped Dukette,been in the 549,See 127 atpast. 707;N.H. 506 A.2d at
Brooks, 618, 623,see also State v. 126 N.H. 1258,495 A.2d 1262

(1985) (collateral facts may bynot be proven contradictory third-­
party testimony).
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victim’s re­that theappealfurther onarguesThe defendant
him to impeachallowedmight haveto deposition questionthesponse

statements.of inconsistentthroughat trial the usecredibilityher
trialhowever, to thenot, argumentthispresentdidThe defendant

San­on v.appeal.not consider it Statecourt, thereforeand we will
(1991)77, for808-09,tana, 798, (grounds586 A.2d 83-84133 N.H.

on appeal).consideredtrial will not benot raised atsuppression
of confron-righthe denied thethat wasarguesThe defendant next

cross-permitrefused tothe trial courtdue whenprocesstation and
ofprior allegationthethe at trial regardingof victimexamination

After theactivity.sexualpriorof consensualand two incidentsrape
denied, the defendantdiscoveryto order wasrequestdefendant’s

58-59,Howard, 121 N.H. attohearing pursuantmotion forfiled a
in thereof.460-61, supportof lawand a memorandum426 A.2d at

a topropensityvictim “hasstates that theThe memorandum of law
consensualnon-consensual andrelatingin to both herlie matters

theboyfriend,the victim’s formeractivity” accordingand tosexual
tountil she had ex-on the occasionpriorvictim not claim rapedid

Ad-evening.onein home late from workgettingher tardinessplain
hadthat the victimboyfriendformer believedditionally, the

inoccasions social set-activityto on two differentconsented sexual
occurred.rapeone in which thistings similar to the

trial which the defendantdayon the first of athearingA was held
atthe her statementregardingto cross-examine victimrequested

past.in therape counselingthat she had beenhospital throughthe
“I offer to the Court a direct rele-Defense counsel stated: cannot

8th,that occurred on Juneallegedin relation to the incidentvance
I and does relate tocan to Court that it relatesuggest maybut the
credibility.”her

608(b) thatprovidesRule of EvidenceHampshireNew
ofof “in the discretion themayinstances a witness’s conductspecific

court, untruthfulness, be intoprobative inquiredif of truthfulness or
608(b). Trialof the . . .” N.H. R. Ev.on cross examination witness .

in ofscopebroad discretion the cross-exam­determiningcourts have
court’s anrulingination and we will not overturn the trial absent

438, 440,Isaacson, 529of that discretion. State v. 129 N.H.abuse
923, (1987).A.2d 924

At asked the howhearing, repeatedlythe the trial court defendant
credibilityat bears herhospital uponthe victim’s statement the

or lack inci-reporting prior“that her of ofreportingCounsel stated
on her in thiscredibility, tellingdents bears her truth instance.”
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the difficultyWhile defendant had anarticulating atargument the
ithearing, appears from the record that the defendant wanted to

establish that the fact that the victimalleged areported previous
rape to her former but notboyfriend, reportdid it to police,the
indicates that she may have lied about the previous to herrape for-
mer Theboyfriend. sole basis of the defendant’s argument was the

ofpersonal opinion the victim’s boyfriendformer that the victim
falsely alleged rape to him. All of the victim’s statements regarding
the prior rape, those made to her formerincluding and atboyfriend
the werehospital, consistent. We find no of inabuse discretion the
trial court’s refusal to permit cross-examination of the victim re-

hergarding statement at the thathospital she had been through rape
counseling, for ofpurposes impeachment, uponbased the uncorrobo-
rated personal opinion of the victim’s former boyfriend that the vic-
tim had lied to him raped.about being

theFinally, defendant contends that the trial court inerred
testimony theexcluding regarding victim’s prior consensual sexual

activity. Such evidence is made byinadmissible the the rape shield
statute. RSA The however,632-A-.6. mustprivilege yield, if the de­
fendant demonstrates that due process requires the ofadmission the
evidence because its probative value itsoutweighs prejudicial effect.
Howard, 58-59,121 N.H. at 426 A.2d at 460-61. Again, the basis for
the requestdefendant’s for a hearing to determine whether the evi­
dence would be atadmitted trial was the victim’s former boyfriend’s
beliefs about the victim’s prior consensual sexual Atactivity. the

however,Howard hearing, the defendant completely abandoned the
statementconclusory he made in his memorandum of law that due

process and the confrontation clause require that he be allowed to
introduce evidence regarding the victim’s prior consensual sexual
activity on two occasions to the priorunrelated alleged rape. We hold
that the trial court did not err in thatfinding the defendant failed to
demonstrate that due process required the admission of evidence

the victim’s consensualregarding prior sexual activity.

Affirmed.

All concurred.


