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(ArnoldBell, P.A., R. Falk andKeene WilliamFalk & Norton of
brief, Keene Sen-orally),Mr. Falk for theJ. Robinson on the and

tinel.

(Caroline appel-on theDouglas Douglas& of ConcordDouglas,
III.Douglas,for Charles G.joint orally),lees’ brief and

Abramson, Brown, (Stanleyof Manchester M. Brown onReis &
John-(Douglas)for Martha R.appellees’ joint orally),the brief and

iyson, Thomas A.Douglas, Douglas.Charles G. and

ofJohnson, the decision the Su-appealsJ. The Keene Sentinel
J.)(Dunn, to the records ofdenying requestsits unsealperior Court

1979(Douglas)III and Martha R. Johnson’sDouglas,Charles G.
(Douglas)IIIDouglas, Nancyand Charles and C.divorce G.

that the Stateargues1983 divorce. The bothClough’s newspaper
of to recordsguarantee rightit a accessand Federal Constitutions

Johnson,III, R.these, Douglas, Marthasuch as while Charles G.
(theI\( DouglasA. con-Douglases)Charles G. and ThomasDouglas,

Moreover,right theytheir of privacy.tend that access would violate
untimelyis For the reasonsrequestsubmit that the Keene Sentinel’s

below,stated we reverse and remand.
1990,of a cam-during politicalThis lawsuit in the summerbegan

indistrict seat theHampshire’s congressionalfor New secondpaign
inmajorof The contendersUnited States House Representatives.

III,incumbent, a formerDouglas,race were Charles G.the the
courts, Swett, whoof the and and Richardsuperior suprememember

1990, theJuly reporterwon. In a Keene Sentinel visitedultimately
to examine the recordsMerrimack Court and askedCounty Superior
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of Charles G. Ill’s ADouglas, divorces. clerk told the thatreporter
file divorce,the of the 1979 between Martha E. Johnson and Charles

III,G. Douglas, had been “partially impounded,” that onlyand the
documentsfollowing openwere for public inspection: the libel for

divorce, the date,orders of notice forthsetting a return a return of
service, jointan appearance, a of themotion toparties waive the
thirty rule for finalday and tohearings place parties’the permanent

instipulation a sealed anenvelope, motion,order the anapproving
a divorce, divorce,order granting a State of anreport order accept-

ing the permanent stipulation, and a of post-divorcenotice a order.
The reporter was that file divorce,informed the of the 1983 between
Charles IIIDouglas,G. and Nancy Clough,C. was “completely im-
pounded.”

The petitioner to insought intervene each case. E.Martha John-
son and Charles G. IIIDouglas, both asked the court tosuperior
dismiss the Keene Sentinel’s whilepetitions, Charles Douglas,G. IV
and Thomas A. Douglas, sons of Martha E. Johnson and Charles G.

III,Douglas, filed their own motions to Nancyintervene. C. Clough
did not file an anappearance, and order of default was entered
against her.

The courtsuperior granted the Keene Sentinel’s torequests inter-
vene, finding that the newspaper “does have a direct and apparent
right sufficient to itgive actions,”to intervene instanding these and
granted the sons’ court, however,motions as well. The denied the
newspaper’s request records,for access to the sealed divorce itas
found that:

“In long-terminated actions,these marital the in ques-files
tion were thebysealed Court at the close of the litigation

theupon request of the divorce litigants and with the ap-
of theproval trial judge. Despite the inlongstanding policy

this favoring judicialstate open proceedings and court rec-
ords, we are to overturnunwilling the decision of the trial
court in these eases where there has been no evidence pre-

thatsented the balance byaccorded the trial injudges these
cases should be inshifted favor of the press. This is partic-

trueularly where the petitioner’s motive to toappears be
promote public by exposingscandal the privatemost as-

of thepects litigants’divorce marital lives.”

The Keene Sentinel appealed.
Court,Before this the newspaper argues that the superior court

correctly intervene,itsgranted requests to but that regardless of
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supe-to thejurisdiction reverseruling,of that we havethe propriety
rec-of the divorcenondisclosuremaintainingdecisionrior court’s

the trial courts.oversupervisory powersto ourpursuantords
Keene contendsthe Sentinelpetitions,the merits of itsRegarding

it the bur-placing uponerror bycourt committedsuperiorthat the
in restrictiveto its order the leastof failed tailorden andproof,

per-should have beenMoreover, it that disclosurearguesmanner.
91-A, the Law.Right-To-KnowRSA chaptermitted under

not havetrial court shouldargueThe first that theDouglases
Keene Sentinelintervenor because thethe statusgranted newspaper

cases, its requestin the and becauseno interest divorceproperhas
toaddition, newspaper’s rightIn that thethey contenduntimely.was

therights. Finally,theby privacyis families’outweighedaccess
nor our su-neither the LawRight-To-Knowassert thatDouglases

to this case.pervisory powers apply

issue, thethe whetherby addressing proceduralbeginWe
to intervenerequestsproperly grantedtrial court Keene Sentinel’s

bythe Keenein It is that usedargued procedurethese closed cases.
the news­in was becauseseeking improperSentinel to intervene

”“ WIEBUSCH,4R. Newnot ‘direct and apparent.’interest ispaper’s
Hampshire 176,§ atPractice, Practice and ProcedureCivil

(1852));(1984) Pike, 384, see alsov. 24 N.H. 394(quoting129-30 Pike
Bank, 32, 34, 506,592 507134 A.2dv. N.H. N.H.Snyder Savings

(1991) ofas matter of discretion(right to intervene is determined
court). The no and interest asapparenttrial has directnewspaper

thatin matter thesubject underlying litigationwould a the ofparty
The asparty.intervention as a as wellnewspaper,would warrant its

however, havingwithout tostanding,of the hasany public,member
case,a a to to court records. Therequestin accesspartybe made

Procedurally, thisthroughto do so intervention.newspaper sought
a forbyshould have initiated petitioncase more beenappropriately

CheshirePublishing Corp.to Keene v.access the sealed records. Cf.
(1979);Ct., 710, Keene Pub.County Super. 119 N.H. 406 A.2d 137

(1977).Ct., 959, 261 Becausev. Keene Dist. 117 N.H. 380 A.2dCorp.
substance, that theis a of form and not we concludequestionthis

ofpursuitchoice of should not itsnewspaper’s procedure jeopardize
pro­a meritorious claim. Given our treatment of thispotentially
con­issue, not newspaper’s argumentscedural we need address the

under 490:4 or thesupervisory powerseither our RSAcerning
Law.Right-To-Know

procedurallyThe next that this action isDouglases argue
three-yearthe of limitations.” See RSAby “generalbarred statute
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1991) actions).508:4 of(Supp. (personal manyNone our specific stat-
utes of limitations interpretedcan be to ahinder citizen’s toright

Moreover,seek ofdisclosure court records. juris-we are aware of no
diction which a orapplies general ofspecific statute limitations to a
claim brought seeking such access. We hold that torightthe seek

time-barred,access notis and the Keene Sentinel’s isrequest there-
fore timely.

proceedWe to the substantive issues raised in the case. Although
the Keene Sentinel bases its claim on both Federal and State consti­
tutional ourgrounds, decision rests ontoday oursolely interpreta­
tion of the Hampshire Ball,New Constitution. v.See State 124 N.H.

(1983).226, 232, 347,471 A.2d 351 toWe look juris­cases from other
dictions for guidance, but we do not onrely them to arrive at our

(1983).conclusion. v.Michigan Long, 1032,See 463 U.S. 1039-41
Those ofportions Hampshirethe New Constitution torelevant our
decision are as follows:

I, in,Part “All residingarticle 8. power originally and being
from,derived the allpeople, magistratesthe and officers of

government are their substitutes and and allagents, at
Government, therefore,times toaccountable them. should

be accessible,open, accountable and To thatresponsive.
end, the public’s right of access to governmental proceed-

andings records shall not be restricted.”unreasonably
I,Part article 22. “Free andspeech liberty pressof the are

essential securityto the of freedom in a Theystate: ought,
therefore, inviolablyto be preserved.”

Opinion Justices,the 175, 177,111 N.H. 475,278 A.2d 477Cf. of
(1971) I, art.(pt. I,8 must be read in conjunction 7,with pt. art.

thatproviding people of this state“[t]he have the sole and exclusive
ofright free,governing themselves as a sovereign, and independent

.”).. .state .
The Keene correctlySentinel notes that this is not the first time

we have had to adetermine ofnewspaper’s right access to court
records, a question which bothimplicates constitutional provisions
quoted In Cash, 653,above. Thomson v. 117 N.H. 377 A.2d 135
(1977), we stated that courts“[t]he of New Hampshire alwayshave
considered their records to be public, absent some consid-overriding

circumstance,”eration or special 654,id. at 136,377 A.2d at and held
that the of nondisclosure,burden restsproof partywith the seeking
id. onRelying several specific provisionsnondisclosure in the Supe-

Rules,rior Court one toincluding relating insupport affidavits filed
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Super. 243), concludedRule wecases, (formerlyR. 158marital Ct.
otherwise, absentthatimpliesof these rulesthat existence“[t]he

con-in court incircumstances, which are filedthose thingsspecial
(em-Id.public inspection.”a case are topending opennection with

added); Newspapers,Freedomsee also Barron v. Floridaphasis
(Fla. 1988).113,Inc., 2d 119531 So.

Court, 117in v. Keene DistrictCorp.KeeneAgain, Publishing
partyof on the959, 261, we the burdenplaced proof380 A.2dN.H.

innondisclosure, stronglyis“‘presumptionbecause theseeking
962,Id.records.’” atand unsealedopen judicial proceedingsfavor of

on Fair Trial andAdvisory CommitteeLegalA.2d at 263 (quoting380
1977)). thisPress, 1,2 explained, “[i]nDraft at We(AugustFree

unlimited, toa notright, thoughheld to havepressstate the has been
that ato the of our constitutionpolicynews so as effectuategather
Id.in a state.’” atsecurityto of freedomfree is ‘essential thepress

CONST, 22).I, art. “Our consti-961, pt.at 262 N.H.(quoting380 A.2d
state,to a free for effectiveties a freequite consciously presstution

to anunless the have accesspeoplecannot succeedself-government
is angatheringflow of Newsreporting.and uncensoredunimpeded

Justices, 386,117 N.H.theprocess.” Opinionof theintegral part of
(1977). sentiments were389, 644, standards and373 A.2d 647 These

Countyv.Publishing Corp.once more in Keene Cheshirereiterated
Court, 710, A.2d 137.119 N.H. 406Superior

in publicIn to favor of ac­authoritythis consistentresponse
First, outcess, arguments. they pointofferDouglasesthe several

Court andCorp. County Superiorthat Keene v. CheshirePublishing
v. criminalKeene Keene District Court were bothPublishing Corp.

cases, cases, notholdingsand therefore their should benot civil that
to The offerDouglasescover marital cases such as these.extended

in oura distinction should make a differencewhyno reason such
Industries,conclusion, See Inc.and can discern none. Publickerwe

1984) (first(3dCohen, 1059, 1070 rightv. amendment of733 F.2d Cir.
well asjudicialto to civil as criminalproceedings appliesaccess

cases). I,In article 8 of the Newunequivocal language, part Hamp­
account­openness, accessibility,shire for theprovidesConstitution

Furthermore, I,ability responsiveness government. partand of
inprovides foregoing pub­article 8 that aid of the “thespecifically

proceedingsof to and records shallright governmentallic’s access
unreasonably provisionsnot restricted.” These constitutionalbe

records, andmake no civil and criminalexplicit distinction between
v.implied.none can Thomson Cash and thereasonably Opinionbe of
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Justices both involved civil matters and were in thecited Keene Pub­
lishing cases. Publishing Corp. Ct.,Keene v. CountyCheshire Super.

711,119 N.H. at 406 A.2d at 138 (citing Opinion Justices);theof
Ct.,Keene Pub. v. Dist.Corp. 961, 963,Keene 117 N.H. at 380 A.2d at

262, Cash).263 (citing the JusticesOpinion and Thomson v.of
Second, Douglasesthe contend that the Keene Sentinel has

no inproper viewing records, instead,interest the divorce but as an
“opposition ],”newspaper[ is motivated solely by “malicious political
intent.” The motivations of the Keene Sentinel—or any member of
the public—are irrelevant to the question of cannotaccess. We dic­
tate what should and notshould interest the public. Were the court to

sodo we would overstep judicial authorityour by substituting our
preferences for those of the individual. of informationAccessibility
assumes and encourages communitya of people free to think as it
chooses and act to its collectiveaccording will.

Third, Douglasesthe that their toargue withright privacy
regard to family and marital matters outweighs the newspaper’s

that,to accessright therefore,and none of their sealed documents
should be opened to the public. acceptWe cannot such a blanket as­

Courts,sertion of the privacy right. as an integral of thepart govern­
of State, I,ment our are ourrequired by part article 8 of constitution

beto and“open” They“accessible.” are public privateforums. A
citizen seeking a indivorce this State must inunavoidably do so a

forum,public and manyconsequently private family and marital
matters become public. aseeking“[P]arties dissolution of their mar­

are notriage entitled to a private court proceeding just because they
are torequired utilize the judicial system.” Barron v. Florida Free­

Inc., I,dom Newspapers, 8,531 So. 2d at 119. partUnder article the
public has a right of access to court proceedings and to court records
which cannot be “unreasonably restricted.” We hold that under the

State,constitutional and decisional law of this athere is presumption
that court records are and the ofpublic burden proof rests with the
party seeking closure or nondisclosure of court records to demon­

specificitystrate with that there is some overriding consideration or
circumstance,special is, sufficientlythat a interest,compelling

which the ofoutweighs public’s toright access those records. See
CONST, I, 8;N.H. pt. art. Keene Publishing Corp. v. CountyCheshire

Ct.,Super. 710, 137;119 N.H. 406 A.2d Keene v.Publishing Corp.
Ct., 959, 261;Keene Dist. 117 Cash,N.H. 380 A.2d Thomson v. 117

653, 135;N.H. Justices, 175,377 A.2d theOpinion 111 N.H. 278of
A.2d 475.
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re­the Keene Sentinel’scontend thatDouglasestheFinally,
Hamp­Each Newuntimely.isrecordsthe divorceunsealquest to

overout, disputeaaccess, concernedthey pointinvolvingshire case
ninecase, thirteen ora notoftheduring pendencyto recordsaccess

reached, case.in the instantashad beena final decisionyears after
records,divorceto theto obtain accesswishedIf Keene Sentinelthe

were stillthe casesrequesta whileit madeshould haveargue,they
a burdenplacing greatas tooa limitationsuchconsiderpending. We

accurately de­canrecords. No oneaccess to courtseekingon those
orsoughtbemayto court recordsaccessin advance whentermine
inresultwouldDouglases suggestTo rule as thepurpose.for what

of theefficacythewould underminerestriction andan unreasonable
I, 8.under articlepartguarantees

the Keene Sentinel’sthatargumentof theirsupportIn further
tohavethey mightassert thatDouglasestheuntimely,ispetition

order. Thistheir nondisclosurein to defendrepeatedlycourtappear
and, therefore, dowefacts in this casenot thepresented byissue is

not it.address
deny-incourt erredsuperiorwhether or not thenow addressWe
inis no indication therecords. Thereaccess to the sealed divorceing

ordersoriginalcourt which issued theus that the trialrecord before
ifto determineany balancing processinengagedto seal the records

in torequestof theirby Douglases supportasserted thethe interests
ofpublic’s rightthecompelling outweightosufficientlyseal were
ofrequestwere sealed at thesimplyaccess. the recordsApparently

to assert itscertainly presentThe was notparties. petitionerthe
ofOur readingthe time the records were sealed.claim of access at

it to the originalorder in this case indicates that deferredthe court’s
petitionerthe on the toplacedto and burdenincorrectlyorders seal

Therefore, ap-itit had a of access to these records.rightshow that
decision-makingin thethat insufficient were usedpears safeguards

I, and 22 of thepartof articles 8protect guaranteesto theprocess
State Constitution.

in their claim to thekeepcannot prevailThe Douglases
a interest. Theasserting general privacymerely byrecords sealed

must weighedto the sealed records beright of accesspetitioner’s
withinterests that are articulatedagainst privacyand balanced
theaccomplished,to beexacting processIn for thisspecificity. order

soughtis anddocument to which accesstrial must review eachjudge
ifto there isof is claimed determineright privacyfor which a specific

publicjustify preventingreason that wouldsufficiently compellinga
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document,access to that with the proofburden of resting on the
party aseeking sealed,nondisclosure. Before document is ordered
the trial judge must determine that no reasonable alternative non-to

addition,disclosure exists. In the trial judge must use the least re-
strictive means available to accomplish the purposes sought to be
achieved. This procedure was not infollowed these cases.

As our previous decisions are not particularly instructive to the
trial court case,when addressing issues such as those ininvolved this
we now set forth the andprocedures standards to be used when a
member publicof the or the media seeks access to sealed court rec-
ords:

1. When a member of the orpublic the media seeks access
to a court record and is denied access because the record has been
sealed, partythe seeking shall file aaccess with thepetition court

(i.e.requesting access to the in questionrecord Petition For Access
Records).To Court Upon petition,of the ofreceipt orders notice

shall issue to the in theparties original action.

2. The court shall separately examine each document in
(inquestion in camera chambers with only counsel for the parties

and for petitionerthe present) on the record. the inDuring camera
ithearing, shall rest within the sound ofdiscretion the trial judge,

taking into particularconsideration the circumstances of the atcase
hand, to determine whether and to what extent the content of any
document is to be to petitioner.revealed a There will be instances

(forwhere the claimed of acountervailing rights party con­example,
arights of in adefendant criminal statutorystitutional case or provi­

cases)sions orgranting inrequiring confidentiality certain must not
be rendered moot finalpending resolution of the access issue. When

theappropriate, however,subject matter,document’s can be de­
scribed in general thatterms such persons objecting to closure can
present an adequate toargument the court.

3. The court shall ifdetermine there someis overriding
circumstance,consideration or special is,that a sufficiently compel­

interest,ling that justifywould preventing public access the rec­to
Cash,ords. 653,Thomson v. 117 N.H. 377 A.2d 135. The party

seeking orclosure nondisclosure bears burdenthe of underproof the
standard set forth above. There is a thatpresumption court records
are public. The court must determine that no reasonable alternative
to nondisclosure exists and must use the least restrictive means nec­
essary to effectuate the purposes sought to be achieved. For exam-
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deter-it has beenbecausean entire documentsealinginstead ofpie,
the courtthe public,accessible toit not beof shouldmined that parts

leastis the appropriatepartsof thoseif redactionshould consider
means.restrictive

settingorderconclusorya generalissue4. The court shall
find­forth specificorder shall setin aholding, separateandforth its

The generalits conclusion.supportof law torulingsof fact andings
togetherThe orderspecificpublic.shall be madeconclusory order

shall be sealed.proceedingthe in camerawith the record of

intono access the documentsof an appeal,5. In the event
resolved.finallythe matter has beenuntilgrantedshall bequestion

in accordancehearingfor a newto courtsuperiortheremandWe
in opinion.enunciated thisstandardswith the andprocedures

and remanded.Reversed

JJ.,Horton, notBatchelder, Thayer, didC.J., andBrock,
C.J.,DiClerico, Tem-justice,courtsit; Cann, J., superiorretired

assign-satMurphy, JJ., justices, by specialcourtple, superiorand
490:3; all concurred.RSAment under
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