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to be To theguilty. extent he means by this that the victim must
manifest her unwillingness theobjectively, If,defendant is correct.
however, the victim objectively communicates lack of consent and
the defendant subjectively tofails receive the message, he is guilty.
The appropriate isinquiry whether a reasonable in cir-person the
cumstances would have understood that the victim did not consent.

Witte,See v.People 20,115 Ill. 3dApp. n.2,26 449 966,N.E.2d 971
(1983).n.2

The trial court instructed the atjury length and accurately
on the issue of consent. Because the instruction requested theby
defendant did not correctly law,state the its byomission trialthe
court was not error.

Affirmed.
All concurred.
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Brock, (town)C.J. The ofTown Hudson theappeals Superior
J.)Court’s (Murphy, grant of the plaintiffs’ motion summaryfor
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of the Hudsona decisioncourt reversedsuperiorThejudgment.
(board). sitetheapproved plaintiffs’hadThe boardboardplanning

al-a “corridorpaythat plaintiffsto condition thethesubjectplan
fee, designed tofee,” known an impactasalsoprocedurelocation

and increased serv-ofexpense improvementspredictedallocate the
For the setreasonsdevelopment.from the applicants’resultingices

below, we reverse and remand.forth
Trustees ofLigouri,Alan V.Alan G. andLampertThe plaintiffs,

ofTrust, of land in the townPark own aRealty parcelthe Unicorn
Theysubdivision.an industrialapprovedhas been asHudson which

buildingsnewly proposedfor ofplanto the board site reviewapplied
1990, ap-In the boardJulyin theof the lots subdivision.on three

an fee.subject paying impactto theplan plaintiffsthe siteproved
traffic con-engineeringto town’scomputed byfee be theThe was

completedthe of traffic corridor studiesfirm based on resultssulting
theThe appealedrequest. plaintiffsthe firm at the board’sby

677:15,to chal-the court RSAsuperior pursuanttoboard’s decision
on ofpaymentto siteauthority plan approvalconditionlenging its

decision, that the town’s siterulingcourt reversed thethe fee. The
theprovision authorizingnoregulations specifichavereviewplan

plan approval.as a condition of siteimpactan feeboard to assess
in Newthat, in our decisionlightthe town ofarguesOn appeal,

Salem,Brickmaster, 655,N.H. 582 A.2dInc. Town 133v.England of
to con-by failingas matter of law(1990), the trial court erred a601

toauthorizingas the boardplan regulationstown’s sitestrue the
that,alternative,In the the claims absenttownimpactassess fees.

toit feesplan regulation, impact pursuantcan assessexplicitan site
thebetween ben-so as there exists a rational nexuslongRSA 674:44

the assessed.efit conferred and burden
toBrickmaster, municipalitiesIn we that RSA 674:44 allowsheld

ofthe siteapprovalto conditionplanningauthorize local boards
Brickmaster, 133 N.H.improvements.on for off-siteplans payment

in-“the663-64, legislatureat 606. reasoned thatat 582 A.2d We
theircontrolling expendituresa toolmunicipalitiesto forgivetended

them toby allowingthe of thesafety public,jeopardizingwithout
of land to make contri-who would the use therequire changethose

in Id.costs increase services.”any requiredtowards the ofbutions
663, whether the Town ofat A.2d at 605. then considered582 We

theallowingreviewadopted specific plan regulationshad siteSalem
payto to such fees. Werequire applicantsboardplanningSalem

inhad, regulations providingit on thelanguagefound that based
“in toregard achievingto condition approvalthat board was ablethe
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ofsafety egress/‘[m]aximum traffic access and Salem Code
268-8, A(l),§ and the of public improvements‘[installation and ame-

nities, at the ofexpense applicant,...the [including] improvements
to inexisting roadway[s]... order to adequately serve the proposed

A(6).”268-8, Brickmaster,§site.’ Id. at 664,133 N.H. at 582 A.2d at
(alterations606 in original).

The plaintiffs toattempt distinguish this case from Brickmaster
on several grounds. They assert that while the Salem regulations
expressly authorized the Salem board to impose conditions to
achieve the installation of “public improvements ... at the ofexpense

268-8,applicants,” A(6),§the Salem Code the Hudson regulations
do not contain similar express language. Although apparently con-
ceding that the Hudson regulations authorize the board to require
applicants to complete improvements,off-site they argue that the
regulations are silent as to whether the board may impose impact

orfees accept moneyotherwise in lieu of improvements. Applying
construction,of statutoryrules the plaintiffs conclude that because

the regulations do not contain express authority, dothey not author-
ize the board to assess fees.impact

The plaintiffs confineessentially their statutory analysis to section
(E) section,275-12 theof Hudson Code. This inalthough cited the

town’s brief as one authority fees,source of to assess is notimpact
the oflinchpin the town’s claim. Consequently, the plaintiffs’ argu-

(E)ment is too narrowly focused. Section 275-12 provides:
“As ofpart the ofapproval any application, the Planning

mayBoard tovote the arequire posting of bond or escrow
agreement in such amount in suchand form mayas be de-
termined and approved by the Planning Board as being rea-
sonably necessary to ensure adherence and completion of all
improvements asrequired conditions of approval of such
plan .... The BoardPlanning may astipulate, as condition
precedent to approvalthe of theplat,the extent to which

inand the manner which streets shall gradedbe and im-
proved water, mains,and to which sewer and other utility

connections orpiping, other facilities shall be installed ....
regulations provide:These

(2) That, in lieu of completionthe of utilitystreet work and
installations to finalprior the of theapproval plat, the Plan-

aning mayBoard or otheraccept securitybond in an
andamount with andsurety conditions itsatisfactory to
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the actualto municipalityfor thesecuringandproviding
and util-of improvementsand installation suchconstruction

Board andtheby Planninga period specifiedities within
and, further, thatsecurity;in or otherexpressed the bond

to suchis the enforcepowerthe of Hudson grantedTown
equita-andlegalallby appropriateor other securitiesbonds

ble remedies.”
in must beprovisionthislanguagethat theargueThe plaintiffs

theconstrued, and, such, authorizesprovision onlyas thestrictly
funds as aa or escrowpostan to bondapplicantboard to require

thebycompletedthe will beimprovementsmeans to ensure that
applicant.

availhowever, it does noton point;with the thisagree plaintiffsWe
re-to completethat if the isacknowledge applicanttheir cause. We

(E) oftown’s form275-12 limits thesectionquired improvements,
Nevertheless, do not readweto a bond or an escrow fund.security

(E) limit, address, thebythe means which275-12 to or evensection
In otherimprovements.themay complete requiredtown itself

inlimit form the eventwords, securitythis the ofmaywhile section
foreclose the townwork,to the it does notthe isapplicant complete

a thirdwithby contractingto complete improvementsfrom electing
the costs to theits andby doing assessingor the work on ownparty

Code as aIndeed, the Hudsonupon reviewingdevelopers.various
433,276, A.2dDoe, 270, 564 438whole, Jane 132 N.H.Petition of

(1989), accord the boardregulations planningwe conclude that the
just that.authority to do

that the of thepurposeof the Hudson Code statesSection 275-3
health, safety“provide publicto for and theregulations protectis

In this sectionwell-being.” purpose,and order to furthergeneral
forprovidetomay275-6 states that the board require applicants

access, of en-including adequacyandcirculationadequate, “[t]raffic
exits, distance, cuts, lanesflow, turningand curbsighttrances traffic

(B),§ “[r]equire275-6 andand traffic Hudson Codesignalization,”
exist-located sufficient width to accommodatesuitably travelways of

(K).§ can find. . .” 275-6 noing prospectiveand traffic . Id. We
inthe relied on Brickmasterlanguagedistinction betweenprincipled

to and the lan-the collect feesimpactthat authorized Salem board
(B) (K) regulations.in and the Hudsonsection 275-6 ofguage

not explicitlythat the Hudson doesplaintiffs’The assertion Code
are is and“public” inconsequentialthat theprovide improvements

the not that the areimprovementstheir claim that Code does state
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the expense First,made at owner’s is unfounded. whether the regu-
term a generallations class of off-site im-improvements “public

provements” is realirrelevant. The concern is not what label is
butemployed, rather whether the is onapplicant put sufficient notice

of the that thepotential obligations may requireboard of applicants.
275-6, exhaustive,Section notthough specifically lists im-potential

provements and,ofrequired applicants, purposes notice,for of is at
least effective the regulationsas as Salem inconsidered Brickmas-

Furthermore,ter. there can be no that the costs ofmisunderstanding
thecompleting improvements are borne theby applicant. Section

275-6 thatexplicitly states “the owner” is forresponsible securing
inprovisions”“adequate order to meet the generalenumerated re-

(B)code, (K)ofquirements the including provisions and discussed
above.

To extent thethe that term “adequate provisions” may be consid-
ered ambiguous, it to meaninterpreting onlythat the applicant may

thecomplete work and that the town may not assess a proportioned
incontribution lieu of work performed by applicantthe contraryis to

statutorythe See Co.,scheme. Rental &Appeal Hoyt Leasing 130of
130, 132, (1987)172,N.H. A.2d536 173 (resolving ambiguity by

thatadopting meaning best harmonizes with term’s context and ap-
parent legislative policy). The plaintiffs’ interpretation would limit
the town either to mandate that each developer im-independently
prove a section of the toroadway or therequire developersvarious
to complete necessarythe work together. cannot,These inoptions

view,our address fullthe extent of the problems by thecontemplated
regulatory (K),provisions. instance,Section 275-6 for addresses the
stress on existing roadways from in traffic,”increases “prospective
which presumably takes its toll over a ofperiod time. We can rea-
sonably town,assume that the when drafting its in-regulations,
tended to avoid potentialthe that aproblems patchwork of road

mightconstruction asgenerate each worksdeveloper independently
to his ofsatisfy portion roadway improvements. The difficulties of

all thecoordinating developers who might requiredbe to contribute
to improvements, that inassuming they are still whenbusiness the
improvements made,are to be likewise that in-suggests the town
tended the board to have ofadditional avenues conditional approval.
That the town’s regulations permit the board to require developers
to pay a share of the cost of improvements, theallowing town to

date,complete the work at a later is interpretationan more in line
with bythe realities thecontemplated regulations.Hudson
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regulations implicitlythe variousofinterpretationThe plaintiffs’
expense.theare made at applicant’sthat the improvementsconcede

to secu-applicant postthemay requirethat the boardrecognizeTo
(E) the applicantin an instance whereto section 275-12rity pursuant

appli-that thenecessarilythe work assumesto completeis required
expense. The plaintiffs’to the work at itsexpected completecant is

com-in lieu ofa fee workmay imposethat the town notargument
plaintiffsthe understandthe also thatby applicant suggestspleted

(K)(B) is atto 275-6 andsectioncompleted pursuantthat the work
suffi-sum, regulations giveIn the Hudsonexpense.the applicant’s

sitemay plan ap-that conditionnotice to the boardapplicantscient
toto funds thean contributeby requiring applicantproval

improvements.construction of off-site
Hudsonthat, byin to the notice theprovidedadd additionWe

the allow the board toCode, it established that regulationsonce is
our inon decisionapproval improvements,condition site off-siteplan

817,v. 117 N.H. 379Plainfield,Inc. TownProperties,Land/Vest of
(1977), require appli-the themayA.2d 200 notice that boardgives

823,Id.to cost of at 379improvements.cant to contribute the such
board, course, unfettered discre-A.2d 204. The of does not haveat

“theRather, in that subdividertion in this matter. we held Land/Vest
a‘only that of the cost which bearscompelled portioncan be to bear

benefits con-by, [special]to the needs created andrational nexus
823,at A.2d at 204 (quotingthe subdivision.’” Id. 379upon,ferred

Builders, 52PlanningInc. v. Bd. Princeton N.J.Longridge Tp.,of
(1968)).348, 350, 336, Thus,245 it to remandonlyA.2d 337 remains

to remand to the board into the court with instructionssuperior
the ofrequired plaintiffsorder that the calculate cost themayboard

on the rational nexus test.based

Reversed and remanded.

All concurred.


