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Rockingham
No. 91-346

DiFruscia,Maria Administratrix of the
PaglieraniEstate of Maria

v.

Hampshire DepartmentThe New of
HighwaysPublic Works and

10,September 1992

(EdnaBennett,Winer and of Nashua M. onConway the brief and
Peter G. Webb fororally), the plaintiff.
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(MarkArnold,John P. P. assistantattorney general Hodgdon,
attorney on the and for the State.general, orally),brief

Brock, DiFruscia, appealsC.J. The Maria from a deci-plaintiff,
J.)sion of Superior dismissing againstthe Court her action(Gray,

the New Hampshire Highwaysof Public Works andDepartment
(DPW). court,trial design,The that construc-concluding highway
tion, maintenance, discretionaryand a func-operation constituted
tion, 1(c)541-B:19,ruled that the DPW’s actions fell within RSA

1991),(Supp. thereby it from suit. We reverse and remand.shielding
1986,In decedent,December the Maria inPaglierani, was killed a

one-car accident indriving northerlywhile a direction Routealong
28 in unclear,the cause of the accident was itAlthoughSalem. was
determined that the vehicle she was crossed the southbounddriving
lane and aflipped drainageover into ditch. The of the indepth water
the ditch was such that the lower half of the vehicle was submerged,
and the decedent guardraildrowned. There was no at the ofpoint the
accident.

The legislature has aprovided limited waiver to the State’s right
1991).of insovereign immunity RSA 541-Bchapter (Supp. The ad-

ministratrix estate,of the DiFruscia,Maria ininstituted suit 1988
II-a(a)541-B:1,under 1991),RSA (Supp. which permits actions to be

filed against the State for its failure to “follow the appropriate stand-
ard of care when that duty was owed to the person making the
claim.” The dismiss,DPW moved to 541-B:19,1(c)RSAciting (Supp.
1991), which provides that the waiver of immunity shall not apply to
“[a]ny claim based upon the exercise or performance or the failure to
exercise or perform a discretionary executive or planning function or

onduty the ofpart the state or Inany agency.”state its grant-order
motion,theing the trial court concluded that “decisions relative to

construction,the design, maintenance and operation of in-highways
volve discretionary executive or planning functions by government
officials.” plaintiff’sThe denied,motion for reconsideration was and
this appeal followed.

In dismiss,on aruling motion to the trial court must take
all facts true,aspleaded and all reasonable inferences must be con­

instrued the plaintiff’s favor. Co.,Provencal v. Vermont Mut. Ins.
742, 745, (1990).132 N.H. 276,571 A.2d 278 In whetherdetermining

the facts aalleged constitute basis for recovery, the trial court must
scrutinize the writ to determine whether a cause of action has been
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Edwards, 44,Jay Baker, 41,asserted. Inc. v. 130 N.H. 706,534 A.2d
(1987).708

outset,theAt we note that at the on thehearing motion to
dismiss, the plaintiff informed the thatspecifically court it was the

ofmaintenance the ditch and the of theimplementation guardrail
itself,plan, plannot the thatdesign beingwas questioned, and stated

facts to thissupport position. normally court’sAlthough the decision
on a tomotion dismiss is based the insolely on theallegations plead­
ings, submitted,if additional evidence is without objection, the trial
court should consider it when making its ruling. See Chasan v.

Eastman,Village 807, 813,District 128 16,N.H. 523 A.2d 20of
(1986).

A writ,careful of thereading whenespecially combined with the
allegations made at the thathearing, indicates the plaintiff has al-
leged minimum necessary facts,the to a claim.state These and con-

inferences,comitant allege that the defendant failed to exercise
reasonable care toby failing install a andguardrail by failing to ap-
propriately maintain the roadside suchditch that four feet of water
accumulated and thecaused death of the decedent. With torespect
the guardrail, the plaintiff alleged original designthat the of the road
called guardrail placedfor a to be on all roads with a of 4:1grade or

thatsteeper, and the road here had a 1:1.grade level of The court
could inferred thehave from writ and information at theprovided
hearing originalthat the for adesign guardrail,called but when the
plan implemented,was none was installed.

Between the andwrit the information atadduced the hear­
the trial courting, fullywas informed of the allegationsfactual that

a thisrequired ruling. Although is not the mannerpreferred of artic­
claim,a once the trial courtulating presentedwas with additional

facts, to,which were not it notobjected could them.ignore There­
fore, we conclude that the plaintiff, albeit hasinartfully, sufficiently
pleaded her case. we reviewConsequently, now the trial court’s rul­

that theing DPW was immune from suit because its “activities fall
within the ofprotected ‘discretionaryambit orexecutive planning

duty’ 541-B:19,1(c)function or contemplated by RSA [Supp. 1991].”
The contends that “the of whether,DPW when ordecision[] how to

construct ordesign, rehabilitate a highway, the decisionincluding
when to install a on anguardrail existing roadway, are discretionary
policy and forplanning functions which the State remains immune

1(c)541-BH9,from suit under RSA [Supp. This argument,1991].”
however, ofmisses the crux the plaintiff’s allegations.
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placeto or not to aplacedoubt that the decisiondo notWe
degreeby hightheis “characterizedroadwaya conductonguardrail

in alternatives andweighingjudgmentand involvedof discretion
Opinionandrespect policy planning.”tomaking publicchoices with

(1985)1182, (quota­563, A.2d 1189Justices, 554,126 N.H. 493theof
omitted). however, questioningis notcase, plaintiffIn thetion this

ofdecision, thequestions implementationbut ratherthe original
ofthat thealleges implementationThe furtherplaintiffthat decision.

any discretionary decision-­the nor containedplan requiredneither
not fall withinand, therefore, conduct doesmaking, that the DPW’s

1(c).541-B:19, agree.Wethe of RSAexception

us, that the discre­presumelimited record weOn the before
theapproved by appropriatehas been made andtionary decision

Then, “opera­all that is thedepartment.the is leftindividuals within
the to theplan. Accordingconduct” of implementingtional-level

onplan guardrailcalled for a to be installed theplaintiff, originalthe
28,if 4:1. at theroad a than Route site ofslope greaterit exceeded of

Thus, toaccident, plaintiff,the exceeded thegrade. accordingthat
aplan guardrailthe to the andobligated placeDPW was implement

oftrue,there. If and we it as true for ouraccept purposesmust
review, tothe no had the discretion omitlongerthen because DPW

site, longerthe from that no immune from suit forguardrail it was
design Consequently,the to conform the to the weplan.failure road
facts athat the which constitute basisplaintiff allegedconclude has

legalfor relief.
alia, thatcontends,The also the is barredplaintiffDPW inter

givefrom failed to the actual no-the DPW because she Statesuing
defect, unforeseeable,tice of that the accident was andhighwaya

wasfifty-year-old plan misplaced.that the reliance on aplaintiff’s
court,however, neither to the trialpresentedThese werearguments,

sufficiently factuallynor for our consideration.they developedwere
an to topresent sup-The defendant will have evidenceopportunity

for summary judgment,and moveport allegations, perhapsthese
time,at we do them. we reverseAccordingly,but this not consider

and remand.

Reversed and remanded.

All concurred.


