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thatpreviouslyof this case. We have heldviolated under the facts
element,anfor lack of essentialan indictment is defectivewhen

ofsufficiently apprisedif the defendant isapplydoes notHastings
340, 344,Wellman, N.H. 513State v. 128the conduct. Seecharged

66, 70, 1241,(1986); Pinder, 514 A.2d944, v. 128 N.H.A.2d 947 State
(1986).1243-44

case, notified the de­adequatelyIn the first indictmentsthis
assault. The firstthat was with felonious sexualchargedfendant he

exact terms of RSAthe defendant with thechargedindictments
irrelevant if the632-A:3, chargeIII. would have beenlanguageSuch

643, 646-47,126 N.H. 496Wright,State v.simplewere assault. Cf.
(1985). circum­included facts and702, They additionally704A.2d

of thestatutory provisionarose. Thechargesstances from which the
was included onfelonious sexual assaultestablishingcriminal code

circumstances, the originalGiven thesethe face of the indictments.
to assumehave misled the defendantpossiblyindictments could not

assault.charge simplemisdemeanor ofonlythat he faced the
not its discretionThus, that the trial court did abusewe conclude

motion to dismiss.in the defendant’sdenying

Affirmed.

All concurred.
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(Brian R. attor-Arnold, Graf, assistantgeneralattorneyJohn P.
for the State.orally),the andney on briefgeneral,

defender, Concord, byof briefappellateJames E. chiefDuggan,
for the defendant.orally,and

Jr., thedefendant, Su-Brock, Paige, appealsRobert J.TheC.J.
J.) motion to evi-(Hollman, suppressdenial of hisCourt’sperior

defendant, chargedTheapartment.a party’sdence seized from third
11(a) 1991),cocaine, 318-B:26, was(Supp.of RSApossessionwith

affirm.denied Westanding.
a24, 1989, obtainedpolice departmentthe KeeneOctoberOn

of Mills’ apartment.a search Michaelauthorizingsearch warrant
26,1989, theofeveningon the OctoberexecutingWhile the warrant

it. informed thata answered Whenpoliceand detectivephone rang
caller, told the detectivePaige,not defendantMills was thepresent,

toagreeda The detectivehe to of cocaine.buy gramthat wanted
the defend-in the lot. Whenparkingmake the sale to the defendant

thearrived, gavethe and the detectivepaidant he detective $100
from thewhich had been seizedpreviouslydefendant some cocaine

the to theup apart-then invited defendantapartment. The detective
of cocaine.possessionment where he was arrested for

the trialgranted uponMills’ motion to wasSubsequently, suppress
The defend-probablecourt’s that the warrant lacked cause.finding

of the evi-ant, standing, sought suppressionautomatic alsoclaiming
motion, the defendantUpondence him. denial of hisagainst

to and convicted.the facts wasstipulated
hasthe automatic thatpresented standingThe implicatesissue

crimes. Accord-charged possessorybeen afforded defendants with
ofdefendant, with co-ing charged possessionto the because he was

based on an invalidapartmentcaine that was seized from Mills’
warrant, disagree,he to the search. Westanding challengehas

to challengean individual the“Standing upon rightconfers
Sidebotham, 124conduct.” State v. N.H.governmentunreasonable
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682, 1377, (1984).686, 474 A.2d 1379 The SupremeUnited States
first the automatic standingCourt enunciated rule in Jones v. United

States, (1960). Jones,U.S. In362 257 the Court thatheld an individ-
ual to assert hisautomatically standinghas fourth rightamendment

anchallengeto search when sameallegedly illegal possessionthe
needed anto establish is essential ofstanding element the offense

atcharged. Id. 263. The Court that denyreasoned to the defendant
himwould instanding place positionthe untenable of asserting pos-

session in to objectorder establish to tostanding an unlaw-allegedly
search,ful but thathaving verythen testimony used at trial to

ofconvict him the crime. Id. at 261-62.
Thereafter, the Court first limited the automatic rule instanding

States, (1973),Brown v. 411United 223U.S. and then aimplemented
Illinois, 128, 143 (1979),new rule in Rakas v. 439 U.S. which limited

toJones its facts. Jones was ultimately overruled United v.by States
Salvucci, (1980),448 U.S. and the83 federal rule now thatrequires
defendants, charged with crimes of possession, establish that their

fourthown amendment hadrights bybeen violated the contested
search and seizure that aby demonstrating they legitimatehad ex­
pectation of in theprivacy premises that were searched.

This oncourt has occasion that provisionsheld of our Consti-State
tution provide more individual thanprotection their federal counter-

Sidebotham, 686, 1379;124parts. Settle,N.H. at 474 A.2d at State v.
214, 217, 1284, (1982).122 N.H. 447 A.2d 1285-86 previouslyWhen

invited to longstandingabandon the automatic standing rule in favor
standard,of the new federal a majority of this court declined. Side-

botham, 687, 1380;124 N.H. at A.2d at Settle, 218,474 122 N.H. at
447 A.2d at 1286. on a readingBased of the ofplain language the

Constitution,New Hampshire I,we concluded that article 19part
“prohibits all unreasonable searches ofand seizures all a citizen’s

Sidebotham, 687,possessions.” 124 N.H. at 474 A.2d at As a1379.
result, we that personsdetermined withcharged a crime in which

an orpossession of article is anthing element have automaticshould
standing to the of achallenge legality search that inresults seizure

inof evidence to be used their Id.prosecution.

needWe not revisit our automatic instanding doctrine this
acase because basic thepremise of rule thatis the individual have a

inpossessory interest the article or to be searched or seized.thing
Sidebotham,inFor example, the defendant left a astolen car at ga­

forrage The withrepairs. police, acting the manager’s permission,
defendant,inbut the of theabsence searched the thatcar and found
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numbers didvehicle identificationand confidentialpersonalthe car’s
The684-85, 474 at 1378.Sidebotham, at A.2d124 N.H.not match.

relyingthe searchchallengetostandingdefendantgrantedcourt the
Settle, 122 atN.H.alsoI, 19 constitution. Seearticle of theon part

216-17, 447 at 1285.A.2d

a possessorydefendant hadSidebotham, where theUnlike
seizure, in casethisthe andin the item at the time of searchinterest

orin either the cocaineinterestpossessorythe had nodefendant
of, seizure.the search andto, or at the timeapartment, priorMills’

athis cocainehad storeda the defendantThis is not case where
evening.thatto retrieve itmerely goingapartmentMills’ and was

and seized thep.m.at 9:50Mills’ apartmentHere the enteredpolice
11:30not until approximatelyIt wasimmediately.cocaine almost

hecocaine, that ob­thethe defendantwhen the detective soldp.m.,
ininterestin any possessorya it. Absenttained interestpossessory

seizure,of, the defendant willto, or the time itspriorthe cocaine at
Amendola,v. 406See Com.standing.automaticnot be afforded

(1990) (under State Constitution592, 121, 126601,Mass. 550 N.E.2d
of andcontest searchstanding legalityhas automatic todefendant

of seizeda crime in thepossessionwith which“chargedseizure when
ofan elementat time contested search is essentialevidence the theof

added).(emphasisguilt”)
to the time theFurthermore, priorthe cocaine was seizedbecause

it, the de-in the fact thatdefendant obtained a interestpossessory
isongoingthe while the search was stillpropertyfendant was on

irrelevant.

Affirmed.

All concurred.
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