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the car’s personal and confidential vehicle identification numbers did
not mateh. Sidebotham, 124 N.H. at 684-85, 474 A.2d at 1378. The
court granted the defendant standing to challenge the search relying
on part I, article 19 of the constitution. See also Settle, 122 N.H. at
216-17, 447 A.2d at 1285.

Il Unlike Sidebotham, where the defendant had a possessory
interest in the item at the time of the search and seizure, in this case
the defendant had no possessory interest in either the cocaine or
Mills’ apartment, prior to, or at the time of, the search and seizure.
This is not a case where the defendant had stored his cocaine at
Mills’ apartment and was merely going to retrieve it that evening.
Here the police entered Mills’ apartment at 9:50 p.m. and seized the
cocaine almost immediately. It was not until approximately 11:30
p.m., when the detective sold the defendant the cocaine, that he ob-
tained a possessory interest in it. Absent any possessory interest in
the cocaine prior to, or at the time of, its seizure, the defendant will
not be afforded automatic standing. See Com. v. Amendola, 406
Mass. 592, 601, 550 N.E.2d 121, 126 (1990) (under State Constitution
defendant has automatic standing to contest legality of search and
seizure when “charged with a crime in which possession of the seized
evidence af the time of the conlested search is an essential element of
guilt”) (emphasis added).

Furthermore, because the cocaine was seized prior to the time the
defendant obtained a possessory interest in it, the fact that the de-
fendant was on the property while the search was still ongoing is
irrelevant.

Affirmed.

All concurred.
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Devine & Nyquist, of Manchester (Lee C. Nyquist on the brief and
orally), for the petitioner.

Law Office of Rodney L. Stark P.A., of Manchester (Cynthio L.
Fallon on the brief and orally), for Surewood Excavators.

JOHNSON, J. The petitioner, Louis Levesque, appeals from the
decision of the New Hampshire Department of Labor Compensation
Appeals Board (CAB) denying him compensation under the Workers’
Compensation Law for medical treatment related to a back injury he
sustained in the course of his employment with Surewood Excava-
tors. The CAB ruled that the employer’s insurance carrier was not
obliged to pay for the petitioner’s treatment because the medical
treatment was “palliative in nature and not curative.” Because the
curative/palliative distinction is not the correct standard for deter-
mining coverage of medical treatment under the Workers’ Compen-
sation Law, we reverse and remand.

On August 3, 1988, Mr. Levesque sustained a back injury in the
course of his employment with Surewood Excavators, when he was
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hit by the bucket of an excavating machine. Mr. Levesque was deter-
mined to be temporarily totally disabled and received benefits from
September 1988 through May 1990, at which time a lump sum settle-
ment was approved. Se¢ RSA 281-A:37 (lump sum agreements may
be permitted at discretion of commissioner, but in no instance shall
medical provisions of Act be lump summed).

Mr. Levesque continued to receive medical treatment from his
physicians, including an unsupervised exercise program. In addition,
he received chiropractic treatment and treatment at Easter Seals for
injuries that were sustained in the course of his exercise program.

Surewood Excavators’ insurance carrier denied payment of Mr.
Levesque’s medical bills, and Mr. Levesque appealed to the Depart-
ment of Labor (DOL). A DOL hearings officer upheld the denial of
coverage, determining that neither “the therapeutic exercise pro-
gram provided by Dr. Smolen nor the chiropractic treatment pro-
vided by Dr. Pratt are causally related to his work-related injury or
are reasonable or necessary.” The DOL also denied coverage for the
treatment Mr. Levesque received at Easter Seals because the treat-
ment was “the result of injury while treating with Dr. Smolen and
logically flows from the denial of the Smolen treatments.”

Mr. Levesque appealed the hearing officer’s decision to the CAB.
At the CAB hearing, Mr. Levesque testified that he “wouldn’t be able
to be in peace without being in pain if I wasn’t doing what I’m doing
now.” The CAB also received in evidence letters from Mr. Levesque’s
doctors. Dr. Pratt wrote that the chiropractic treatment he has ad-
ministered is “not maintenance in nature,” and “continues to im-
prove Mr. Levesque’s overall condition.” Dr. Smolen wrote that the
exercise program “is not maintenance because his condition would
be much worse without it, and it is required to eliminate the painful
occasions that do exist.” Dr. Berkowitz of Independent Medical Ex-
aminations, Inc. examined Mr. Levesque for the employer and found
that he “did not have identifiable objective findings to support his
ongoing disability,” and that his course of treatment with both Dr.
Smolen and Dr. Pratt is “controversial.”

In its decision, the CAB found that Mr. Levesque had reached a
“medical endpoint” in November 1989, and that the treatments being
provided by Drs. Smolen and Pratt are “palliative in nature and not
curative.” The CAB denied coverage for those treatments.

B While we ordinarily defer to an administrative interpreta-
tion of a statute, we will not defer where the interpretation is plainly
incorrect. Chambers v. Getger, 133 N.H. 149, 153, 573 A.2d 1356,
1358 (1990). RSA 281-A:23, I (Supp. 1991) requires an employer or
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its insurance carrier to “furnish or cause to be furnished to an in-
jured employee reasonable medical, surgical, and hospital services,
remedial care, nursing, medicines, and mechanical and surgical aids
for such period as the nature of the injury may require.” RSA
281-A:23, I (Supp. 1991), therefore, imposes only two conditions on
compensable medical treatment: (1) the treatment must be reason-
able; and (2) the treatment may continue only so long as required by
the nature of the injury. The statute makes no reference to a pallia-
tive/curative distinction, nor does it require that a treatment be cur-
ative to be compensable by the employer.

Bl The term “remedial” does appear in the statute. Even assum-
ing that the terms “remedial” and “curative” are synonymous, we
note that the term “remedial” modifies only the word “care.” The
term “reasonable,” which precedes the enumeration of compensable
items, modifies all of the terms that follow it. The plain language of
the statute does not limit compensable medical treatments to those
that are “remedial.”

I Therefore, the CAB’s determination that Mr. Levesque’s
treatments were palliative and not curative is insufficient to support
its decision. Similarly, the finding that Mr. Levesque had reached a
medical endpoint is inconclusive with respect to the question of
whether or not Mr. Levesque’s employer is required to pay for his
treatments. Surewood Excavators’ counsel conceded at oral argu-
ment that, consistent with RSA 281-A:23, I (Supp. 1991), a treatment
may be reasonable and required by the nature of an injury even
though the treatment does not improve the patient’s medical condi-
tion. For example, administration of pain-killing drugs to a termi-
nally ill cancer patient may be reasonable even though the drugs will
not reverse the cancer.

Bl The respondent argues that the hearing officer’s finding that
Mr. Levesque’s treatment was not “reasonable or necessary” can
support the CAB’s decision. Appeals to the CAB, however, are heard
de novo, RSA 281-A:42-a, I, and findings of the hearing officer are
not automatically incorporated into the CAB’s decision. Therefore,
the respondent may not rely on the hearing officer’s findings to sup-
port the CAB’s decision.

We remand to the CAB for a determination of whether Mr. Leves-
que’s treatments meet the requirements of RSA 281-A:23, T (Supp.
1991).

Reversed and remanded.
All concurred.




