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of particu­for a billto a motiongrantThe decision whether
132Tynan,court.the trialthe discretion oflars within soundlies
thecan thatif show464, Only1144. a defendant566 A.2d atN.H. at

preju­to theunreasonableuntenable or“clearlywasrulingcourt’s
ofomitted), an abusewill we findcase,”dice his id. (quotationof

that notoleads us concludethe trial recordOur review ofdiscretion.
such abuse occurred.

Affirmed.

All concurred.
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Beaumont, (WilliamP.A., ofCampbell,Mason & Salem R. Mason
on the and for theorally), plaintiff.brief

(J.P.A.,& ofHarvey Mahoney, Manchester onCampbell Harvey
the theorally),brief and for defendant.

Horton, J. The Michaelplaintiff, the decisionSpellman, appeals
J.),of (Barry,the Court theSuperior approving recommendation of

(Peter defendant’s,the Master theBourque, Esq.), JoyceJ. on Spell-
man, motion to the propertyenforce settlement of theprovision par-
ties’ trialdivorce decree. that the order anArguing court’s was

settlement,impermissible modification of a theproperty plaintiff
First,raises issues onthree he asserts that the trial courtappeal.

inerred that the in the marital homedetermining equity was to be
sale,divided at the time of at ofits rather than the time the divorce.

Second, he maintains that he should not share in cost ofthe capital
toimprovements prepare propertyundertaken the for sale. Finally,

he thatcontends he is entitled to interest as in the originalordered
error,nodivorce decree. we affirm.Finding

The were in inparties Julymarried 1976 and divorced October
divorce,At1988. the time of their entered athey permanentinto

stipulation incorporatedwhich was the Atinto divorce decree. issue
here is that whichparagraph eight stipulationof provides:

“That the is 2Defendant awarded the residence located at
Circle, Litchfield,McQuesten New D.Hampshire. Michael

Spellman will his inquitclaim propertyinterest said to
inJoyce SpellmanE. and E.exchange Joyce willSpellman

execute a to Michael D. summortgage for the andSpellman
the pursuantunder conditions to this Theparagraph. par-

ties shall on a certifiedagree appraiser appraisewho shall
marital shallthe home. The net beequity bydetermined

the the fromdeducting principal balance of themortgage
netgross equityvaluation. The shall be as fol-distributed

(60%) defendant; (40%)Sixtylows: to thepercent Forty per-
cent the Theto Plaintiff. Plaintiff shall receive the equity

upon anyinterest the occurrence of one of following:the
home; Defendant;sale of the marital of there-marriage co-

male;byhabitation the Defendant with an unrelated adult
(5)expiration yearsor the of five the thedate of de-[from]

The Plaintiffcree. shall receive interest on his inter-equity
(6%)est theat rate of six percent per simpleannum

interest.”
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determinationself-executing.was SinceThe award notstipulated
therequired,of title and lien wereof and record confirmationvalues

partiesthe transfer. Thewithparties charged implementingwere
eight. Althoughof paragraphthecarry requirementsfailed to out

31,onthe an to the Octoberappraisal plaintiffdefendant submitted
defendant, not selected1988, bythe had been chosen theappraiser

time, the plaintiffof the as At thatby parties required.agreement
an acceptablenor proposedthe valuationaccepted profferedneither

plaintiffwas made. Theequityalternative. No of netdetermination
defendant; thein the to thepropertyto his interestquitclaimfailed

in thenoteanydid ormortgage promissorydefendant not execute
as jointto the propertyfavor. The continued ownplaintiff’s parties

the prop-interest in ofparties dispositiontenants. Both maintained
to increasein a to assert a claim anerty. positionBoth wereparties

of in the valuein the risk depreciationthe and both retainedequity,
risks, how-interests, claims andof All of these retainedproperty.the

court.subject superiorcontrol of theever, overridingwere to the
for1990,the list theagreed, July propertyThe at end of toparties

of the ofapplicationon theThey disagreed proposed proceedssale.
In 1990eight. Augustand the ofupon interpretation paragraphsale

the a other enforce-seeking, among things,filed petitiondefendant
ofthe she clarificationSpecifically, requestedment of divorce decree.

of in the marital resi-eight the divisionparagraph regarding equity
dence.

of the andThe trial court the recommendation masteraccepted
tosixtythe in the marital home the defendantequity percentdivided

amounts estab-forty percent plaintiff, preciseand to the the to be
The the toplaintiffat the of sale. court further orderedlished time

the costpay forty percent repairs capital improvementsof of and
courtthe defendant to the house for sale. The trialby preparemade

did on his of the equity.not award the interest shareplaintiff
inOn first that the trial court erredappeal, plaintiff arguesthe

that in the the time ofthe marital home be divided atordering equity
sale,its the of de-“notwithstanding originalthe divorceprovisions

the at the time the dis-equitycree which divided of divorce.” We
agree.

does the time of cal­Paragraph eight specifically identifynot
of the acts transferImplementationculation. the calculation and of

left to the acted underconveyance parties. partiesand were the Had
the and castequitydecree to value the calculate the netpremises,

court,stone,the of in would no room for theinterests each there be



fraud,absent to take another equitable look. Douglas v. 109Douglas,
41, 43, 78, (1968).242N.H. A.2d Where, here,80 as the parties have

failed to effect the terms of a property settlement, and the ofterms
the decree material to that settlement must be im-interpreted and
plemented court,furtherby order of the it is appropriate that the
court take a second equitable look to determine what order would
carry out the original equitable mandate. See Smith v. Truglia, 135

18, 22, 122, (1991).N.H. 599 A.2d 125
By failing to make the required conveyance, the him-plaintiff kept

self in position, absent further court,order of the to control the tim-
ofing the sale. He hispreserved toopportunity benefit from a rising

market and to claim the benefit of increased equity accruing through
applications to the mortgage principal. He cannot be heard to com-
plain that equity also himcharges with the risk of a market.falling

The present depression of real estate values will inresult a
current sale for theprice residence which is well below the appraised
value submitted theby defendant in October 1988. The trial court
found that if the property were to be sold today and the plaintiff
awarded forty of thepercent valuation,1988 he would receive ap­
proximately seventy percent of the net equity realized on the sale.
We find no abuse of discretion in the trial court’s ruling that the
plaintiff is entitled to forty percent of the net equity determined at

Smith,the time of 21,sale. 135 N.H. at 599 A.2d at 124.
The plaintiff next asserts that the trial court inerred thatruling

he must contribute forty percent of the expenses necessary pre-to
thepare house for sale. The defendant counters that the plaintiff’s

continued joint of theownership himproperty makes responsible for
a ofproportion these ownership costs.

“Adjustment in the value of a residence for associ­expenses
ated with a salecontemplated may be an appropriate consideration
in some equitable distribution cases.” v.Zeigler 530Zeigler, A.2d

(Pa.445, 1987);447 Super. Crooker,Crooker v. 1293, 1297432 A.2dcf.
(Me. 1981) (upholding trial court’s disallowance of sale expenses
where futureany sale of restaurant was merely speculative). Be­
cause any expenses incurred to prepare the house for sale should
bring and,a higher pricesale consequently, benefit both weparties,
find no abuse of discretion in the trial court the toordering plaintiff
reimburse the defendant' for forty percent of those costs.

The plaintiff also maintains that he is entitled to interest on his
inequity the He inproperty. brief, however,concedes his that “one

can argue when the interest begins to accrue.”
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inter­his equity“interest onthe plaintiffThe awardsdecree
The(6%) interest.”per simpleannumsix percentat the rate ofest
de­however, net shall bestates, equitythat “[t]heexplicitlydecree

fromof the mortgagethe balanceby deducting principaltermined
to net equityis receiveplaintiffthevaluation.” Becausethe gross

the six per­which tosale, against applyis no figureat therevalued
him, and presuma­forhas been carriedinterest. The propertycent

thethe date ofsince effectivediminishedmortgagethe balancebly
motion, the trial court’stheBased on its order ondecree.original

error.to interest is notfailure award

Affirmed.

All concurred.
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