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inter­his equity“interest onthe plaintiffThe awardsdecree
The(6%) interest.”per simpleannumsix percentat the rate ofest
de­however, net shall bestates, equitythat “[t]heexplicitlydecree

fromof the mortgagethe balanceby deducting principaltermined
to net equityis receiveplaintiffthevaluation.” Becausethe gross

the six per­which tosale, against applyis no figureat therevalued
him, and presuma­forhas been carriedinterest. The propertycent

thethe date ofsince effectivediminishedmortgagethe balancebly
motion, the trial court’stheBased on its order ondecree.original

error.to interest is notfailure award

Affirmed.

All concurred.

Grafton
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deSeve,Baldwin & of Concord (Carolyn W. Baldwin on the brief
and fororally), plaintiffs.the

Ashland,Brian W. ofRay, by defendant,brief and orally, for the
William Marina,Robertie Newfound Lake Inc.d/b/a

P.A.,Deachman defendant,& Cowie of forPlymouth, the Town of
Hebron, filed no brief.
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Trust (GreyRocks LandGreyplaintiffs,J. TheJohnson
McLane,trustees, DouglasAndrews McLane andRocks), its P.and

J.)(Smith, the decisionorder upholdingSuperiorthe Court’sappeal
Adjustmentofdefendant, BoardZoningTown of Hebronof the

Robertie,co-defendant, doinga to William(ZBA), to variancegrant
(Marina).Marina, Because Ro-Inc.Lakeas the Newfoundbusiness

athat he would sufferprovingoffailed to sustain his burdenbertie
denied,if we reverse.the variance werehardship

located in theusenonconformingMarina is a pre-existing,The
Ordinance, near theZoningthe HebronbyLake District established

River, into Newfound Lake.which flowsmouth of the Cockermouth
of this dis-District are “to limit the usesThe of the Lakepurposes

[scenic, environmental]and valuesas recreationalprotecttrict so to
harm theas will notdevelopmentsand such furtherencourage only
aor thereof as naturaldestroy any partor this districtenvironment

ORDINANCE,and resource of the Town.” HEBRONZONINGscenic
VI, A. in Lake include small hotelsArt. Permitted uses the District
motels, restaurants, and to four-unitbuildings upand small office

VI, The thedwellings. pre-existedId. Art. B. Marinamultiple-family
is, therefore, as apermittedenactment of the ordinance and noncon-

use.forming
Ma-abuttingRocks is a land trust that owns theGrey property

forrina. The trustees and beneficiaries use the trust recre-property
ational and residential purposes.

The Marina’s facilities are located on a tract of 35 acres onroughly
channel,a of is flood plain.both sides of most which wetlands and/or

variance,At the time of for a the Marina’sapplicationRobertie’s
used forbuildings: buildingsfacilities consisted of five three boat

a buildingone used as and onestorage, building repair shop,boat
for retail and These are clustered closebuildingsused sales rentals.

channel,Marina,to town road that from theawaythe services the
and from The also includesGreybuffered Rocks’ Marinaproperty.

mouth riverdocks and “bank in the channel near the of theslips”
111sufficient to accommodate at least boats.

1987,In to the Board ofappliedOctober Robertie Hebron Select-
men for a an Thepermit storage building.to build additional boat

it an of aexpansionselectmen denied the because wasapplication
use under the ordinance.nonconforming zoningcommercial

to to1988,In the ZBA for a varianceAugust appliedRobertie
14, 1988, ZBAbuilding.the On thestorage Septemberbuild boat

to whichhearing Douglasheld a consider the trusteeapplication,
from thatGreyMcLane attended on behalf of Rocks. The minutes
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meeting reflect that trustee McLane “thinks this doesn’t meet the
requirements Zoning[,]” many“[h]eof but that realizes it takes

hearing,boats for a Atbusiness.” the conclusion of the the ZBA
unanimously grant variance,voted to 5,1988,the and on October the

deny Grey appeal rehearing.ZBAvoted to Rocks’ for a
Grey superiorappealed pursuantRocks to the court to RSA 677:4.

J.)(Smith, hearing,The toCourt remanded the ZBA “for further if
necessary, specific findings required groundsto make factual on the
for a variance.”

public meetingZBA 27, 1990,The held a on December but voted
against holding hearings.further The ZBA remitted a set of factual
findings essentially previouscourt,to the in which it itsreaffirmed
findings. plaintiffs’ appeal, rulingThe court then dismissed the that

implicit“[t]he findingBoard’s decision amounted to an that the sev-
requisiteseral for a variance had been met.”
appeal, plaintiffs argue rulingOn the that inthe trial court erred

legally correct,that the ZBA’sdecisionwas reasonable and because
findings relating hardship, sup-the ZBA made no factual to noand

porting appear agree.facts in the record. We
superior correctly requirementsThe court set out the for a

variance:
1(b), applicant674:33[,]“Toobtain a variance under RSA an

(1)satisfy requirements:must ofeach five that a denial of
unnecessary hardshipthe variance inwould result to the

(2)applicant; surroundingthat no diminution in value of
(3)properties proposedoccur;would that the use notwould

(4)contrary spirit grantingordinance;be to the of the that
(5)public interest;the variance would benefit the and that

granting justice.”the variance would do substantial
Hampton, 424,Rowe Town 427, 1331,v. North 131N.H. 553A.2dof

(1989); Portsmouth, 248,1333 v. 250,Gelinas 97 N.H. 896,85 A.2d
(1952).898

requirementThis court has further defined the that a denial
unnecessary hardship.ofa variance result in The standard for estab­

lishing hardship is narrow. Governor’s Island Club v. Town Gil­of
(1983). hardship126, 130, 246,124ford, N.H. 467 A.2d 248 “For to

deprivation resulting applicationtest,under ourexist the from of the
great effectivelypreventordinance must be so as to the owner from

added).making any (emphasisreasonable use of the land.” Id. Fur­
hardship uniquethermore, the must arise from “some condition of
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. .in the area .it from othersdistinguishinglandparcelthe of
319,216, 578 A.2d 320Pelham, 215,133 N.H.TownCrossley v. of

land, theadded). plightthe not(1990) “The ofuniqueness(emphasis
Rowe, atsupraa exists.”owner, hardshipwhetherthe determinesof

428, at 1334.553 A.2d

ofcase, provinghave met their burdenplaintiffsIn this the
oras a matter of law unrea­“erroneousthe ZBA’s decision wasthat
216,at 578Crossley, supraon a of probabilities.’”‘balancesonable

677:6). Defendant Robertie demonstrates(quotingA.2d at 320 RSA
jn his brieflaw when hemisunderstanding of the relevanta states

ofinadequacyto blame for thesubstantially“[Grey Rocks]that is
failed to introducerecord, their suf­representativelocal becausethe

aof for varianceto lack the elementsficient evidence indicate the
The„party seekingto the a. .” is law.directly contrary. . This

Robertie, eachvariance, establishingthe burden ofin this case bears
Rowe, 427, 553 atat A.2dsuprathe for a variance.requirementsof

1333.

is not errorspecific findingsfailure to discloseAlthough “the
Eastmade,” Barringtonfor such isrequest findings... nowhere

630,627, 433121 N.H. A.2dBarrington,Assoc. v. TownOwners’ of
however,(1981), must, sufficient evidence1266, be be­1268 “[t]here

the statutorythe to a favorable on each offindingfore board support
have examined thefor a id. Werequirements special exception,”

at which the Marina variance wasminutes the four ZBA meetingsof
27, 1990, at whichdiscussed, theincluding meetingthe December

for specificZBA to the court’s factualsuperior requestresponded
is theonly unique hardship conclusoryto afindings. The reference

that5, meetingin the of 1988 “[t]heminutes the Octoberstatement
to whichhardship unique propertyfeels a exist this distin­Bd. does

failall The minutes to re­similarlyit from others situated.”guishes
isthe this conclusion based.upon legalveal facts which

exists, ithardshipIn the ZBA that aorder for to have concluded
that enforcement of the ordinancehave to have found literalwould

216, 578the at A.2dany Crossley, suprareasonable use of land.bars
aThus, reasonable usemakingat 320. a that Robertie wasshowing

a would pre-the at the time of the for varianceapplicationof land
a offinding hardship.clude

that the had been operatingThe uncontroverted fact Marina
yearsa several to the varianceentity prioras viable commercial for

that a does not exist. Thehardshipis conclusive evidenceapplication
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defendant Robertie clearlywas amaking reasonable use of his prop-
erty viable,aprior to his for variance. Aapplication nonconforming

tobusiness fails meet the strict forstandard a offinding hardship
byestablished cases such as Governor’s Island supra.

In addition to to thatfindfailing denying the variance
precludewould use ofany reasonable Robertie’s the ZBAproperty,

also failed to find that Robertie’s land was The ZBA inunique. stated
its submission of fact to thefindings court that “[t]he Newfound
Lake Marina is onlythe Marina located within the Town of Hebron.”

use, however,A nonconforming may not form the basis for a finding
of touniqueness satisfy the Thehardship nonconformingtest. use
that is onpresently located Robertie’s land has to do withnothing

Therefore,the land itself. because the record fails to reflect any
other basis for thatfinding Robertie’s land is we hold thatunique,

ZBAthe erred as a matter of law in finding that Robertie satisfied
the uniqueness of theprong hardship requirement.

that,The defendants next argue independent of the re-hardship
the of aquirement, owner use anonconforming has toright “[de-

invelop nonconforming use a thatwaythe] results in a mere
intensification of use thatthe reflects a natural expansion growthand

Brust,of Town 463, 469,trade.” v. 122Hampton N.H. 446 A.2dof
(1982).458, hand,461 On the other “enlargement or expansion may

benot substantial....” New London Land UseAssoc. v. Lon-New
Board, 510, (1988).516, 1385,don 130 N.H.Zoning 543 A.2d 1388

order to determine how much a“[I]n usenonconforming
ormay expandedbe we lookchanged, must to the facts ex-

isting when the use wasnonconforming created. We must
also consider the extent to which the usechallenged reflects

use,the nature and of thepurpose prevailing nonconforming
whether the is achallenged merelyuse ofdifferent manner
using originalthe ornonconforming use whether it consti-

use,tutes a different and whether the challenged use -will
substantiallyhave a different theimpact upon neighbor-

hood.”
517, (citations omitted).atId. 543 A.2d at 1388

We have never anpermitted expansion of a nonconforming use
that involved more than the internal of a aexpansion business within

Vt.,pre-existing structure. U-Haul N.H. &Co. Inc. v. Con­Cityof of
cord, (1982) (construction910, 451122 N.H. A.2d 1315 of residential
apartment within commercial Brustbuilding); ofsupra (expansion

structure).arcade business by adding more machines within existing
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kind ofto illustrate theMoreover, in Brustexamples gavetwo wethe
internal expansioninvolvedthat is bothpermissibleexpansion

(law469, atBrust, at 446 A.2d 461existing building. suprawithin an
clients; couldlawyersof or restaurantnumberfirm could increase

chairs).andadd more tables
U-Haul’s renova-Furthermore, objectedin no toabuttersU-Haul

“would haveapartmenttion, proposedthe court found that theand
U-Haul, su-a permissible [use].”of on the area thanless an impact

912-13,at 451 A.2d at 1317.pra

from the aerialcase, photo­apparentIn instant it isthe
brief, that the new build­concede in theirand the defendantsgraphs,

Grey pre-existingto Rocks than the fiveis 450 feet closering located
a aesthetic im­Thus, clearlynew hasbuilding greaterthebuildings.

Inbuildings. thisthan the other fiveon thepact abutting property
newcase, Brust, buildingin we hold that theunlike in U-Haul and

neighborhood.”theimpact upon“a differentsubstantiallywill have
London, 517, atat 543 A.2d 1388.supraNew

a use must be evaluatednonconformingofAny expansion
v. Hud­Levesquein which it is located.in the context of the zone Cf.

(variance(1965)470, for ofson, 214 construction106 N.H. A.2d 553
commercial), over­already largelydistrictgrantedbank where was

Board,by Planningon Winslow v. Holdernessgroundsruled other
(1984).114, is262, 269, 480 A.2d 117 The Lake District125 N.H.

“scenic, values”to and environmentalintended recreationalprotect
as not harmto further will“encourage only developmentand such
thereof as a nat­anyor this district ordestroy partthe environment

as a of lawof the Town.” We hold matterural and scenic resource
as one proposed byof a new such thebuilding,that the construction

scenic,Marina, recre­the naturalsubstantially impairthe would
con­surrounding property,values of theational and environmental

District, beyondthe of the Lake and is thereforetrary to purposes
469,Brust, 446at A.2dexpansion,” suprathe of the “naturalscope

461, to which the Marina is entitled.at

toThe of the ZBA a variance defendantgrantingdecision
Robertie is reversed.

Reversed.

Horton, J., dissented; the others concurred.

inHorton, J., I fromdissenting: majority ways.the twodepart
First, this court has“hardship” pathI do not want to theperpetuate
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Second,infollowed recent I court,times. with the trialagree given
the presumption byof correctness afforded statute to the offindings
the the thatbodyadministrative and fact the inappeal,burden on

court,the trial is on the to set aside theparty seeking administrative
decision. This proveburden is to that the decision is unlawful or un-
reasonable.

forth,In my opinion the majority accuratelysets succinctly,and
the current of inposition hardship our of Izoninglaw variance.

ask for awould full reconsideration of our definition of inhardship,
case,the appropriate therefore not adoptand do the majority state-

ment and take the to outlineopportunity concerns.my
This court has therepeatedlyaffirmed constitutional right “to be

protected in the use and of one’senjoyment property.” Town of
Brooks, 64, 68,v. 126 600,N.H. 489 A.2d (1985);603 seeChesterfield

590,v. City Keene, (1981);Burrows 121 N.H. 432 A.2d 15 Metzgerof
Brentwood, 497, (1977).v. Town 117 N.H. A.2d374 954 This rightof

may be reasonably regulated by cities and towns under del-properly
policeegated powers. Metzger, 502-03,117 N.H. at 374 A.2d at 957-

58. The zoning power 503,is such a Id. atpower. 374 A.2d at 958. The
ofdetermination the a city’sreasonableness of or regulationtown’s

involves “a balancing injuryof the or loss to the landowner against
501,the to thegain Id. at A.2d atpublic.” 374 957. Any analysis

starts with the constitutional that aprinciple property mayowner
use his inproperty any hewayreasonable sees fit and then looks to

regulationsee if the is appropriate.
The inregulation may be improper ways,two orgenerally

case,Inuniquely. the the regulationfirst since is of general applica-
tion, it is a onchallenged by direct attack the ordinance. See Brooks
supra; case,Burrows Insupra. the latter where the ofapplicability
the regulation aimpacts only site and isspecific otherwise reason-

in generalable application, the appropriate byrelief is variance. Otto
Steinhilber,v. 71, 75, (1939).851,282 N.Y. 24 N.E.2d 852
Thus, variance, scheme,the in the zoning permits general appli-

cability of the inordinance the face of unique unconstitutional im-
v.pact. Nashua, 79, 84, 38, (1964).106Bouley N.H. 205 41A.2d It

thesaves otherwise valid ordinance fromzoning death at the hands
of property owners with site-specific constitutional claims. It is the

ofsafety valve the ordinance.zoning
Crucial to the award a toof variance the propertycomplaining

is aowner offinding unnecessary hardship. Arguably, any regulatory
interference with the is aproperty rightowner’s hardship. Fortuna
v. 211,Zoning Manchester, 213-14, 133,Board 95 N.H. 60 A.2dof
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it com-when affords(1948). necessaryhardship may beThis135-36
ef-to fullgivein orderrequiredadvantage and ispublicmensurate

Concord, 95 N.H.v.St. Ongeof the ordinance.to the purposefect
(1949). if thethat desired221, say306, 308, might223 One63 A.2d

thedoes not offendon andeffect otherspracticalno adverseuse has
unnecessaryanuse createsscheme, forbidding thezoning regulation

hardship.
toattemptswho“anyonecaution thatmindful of theclearlyBeing
onAmerican lawof thea pictureand set forth clearorganize

(b) notlaw, simplyor has(a) casenot read theeither hasvariances
Taylor, LandAmericanit,” & J.5 N. Williamsunderstood

Planning theto defini-(1985), I three approaches12 discernLaw
inservicelipAll have receivedthreeunnecessary hardship.tion of

the present ap-which to beappearsapproach,our cases. The first
Thiscourt, taking” approach.the “substantialof this isproach

the standssays regulationof the ordinance andintegrityfavors the
owner.use to the propertyto any permittedunless it fails provide

126, 130,124 N.H.Gilford,v. TownSee Governor’s Island Club of
(1983). propertyto use246, any rightIt claim ofrejectsA.2d 248467

twofit, approachesno The otherone matter how unobtrusive.as sees
basis.property rightfrom broaderstart a

Starting“arbitrary capricious” approach.The is andsecond the
“use, saysof it ‘unneces-rightof theacknowledgmentfrom a basic

limitation, viewing propertythezoningis thesary hardship’ whether
environment, as to constituteof is so unreasonablesettingin the its

pri-the ofrightinterference with basicarbitrary capriciousandan
494, 501,3Adjustment,v. Board N.J.vate Protomastroproperty.” of

308, 63 A.2d at 223.873, (1950); see atOnge, supraA.2d 876 St.70
If the use isproposeduse” standard.The third is the “reasonable

thanbut more burdensomelegitimateand the restrictionreasonable
as thereintended, longso ismaythen the restriction be modifiedwas

Hodgeof v. Pol-public regulation.of the thepurposeno impairment
(1953).347-48, 752, cites St.lock, 342, Hodge754223 S.C. 75 S.E.2d

Fortuna, at 213-supraSeeOnge authority approach.as its for this
14, 60 A.2d at 135-36.

the toproper approachI am constitutesapproachuncertain what
too fargoneI am convinced that we havehardship, butunnecessary

forimpossible arequirements. essentiallyin our have made itWe
law ofhonoring the letter of the thisadjustment,board ofzoning

State, to avoid an unconstitutionalappropriateto afford the relief
We havegeneral regulation.of validan otherwiseapplication

safetyoff the valve.stopped
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I would affirm the trial court. The ladder of review mandates that
we not substitute our for thatjudgment board,of the zoning but give

toappropriate deference each on thestopping point ladder. zon­The
ing adjustmentboard of thegranted requested variance on Septem­

14,1988, fact,ber specificwithout offindings that,but with the note
conditions,lengthy“[a]fter discussions of the especially the hardship

condition, 5, 1988,the Board voted unanimous Aye.” On itOctober
adenied motion for rehearing, unanimously, thatfinding Bd.“[t]he

feels a hardship does exist to thisunique whichproperty distin­
guishes it allfrom others similarly 27, 1990,situated.” On December
after remand from the trial court for more itfindings, reaffirmed its
prior added,andfindings is inproperty theunique“[t]he zone and
the preventsordinance the owner from effectively utilizing the prop­
erty thanfor other its current use—that of a Marina.”

Review of this bydecision the trial court is governed theby provi-
677:6,sions of RSA which theplaces burden of onproof the party

seeking to set aside the zoningdecision of the board to show that the
Further,decision is unlawful or unreasonable. the statutory provi-

sion requires deference to the administrative bybody therequiring
trial court treat findingsto all of fact by bodythat as prima facie
lawful total,and reasonable. however,The deference is not since

conclusive,prima notis and the trial judge “has the topowerfacie
overturn the board’s determination when is persuaded by[it] a bal-
ance of onprobabilities, court,the evidence before the that the order
or unjustdecision is or v. Sanbornton,unreasonable.” Cook Town of

(1978).668, 670,118 1201, case,N.H. 1202392 A.2d In this the trial
that,court stated a“[u]pon review of the pleadings and record in this

case, . .. the Board law,committed no errors of and that on the
ofbalance probabilities the Board’s decision was orunjustnot unrea-
...[;]sonable the plaintiff did not demonstrate that the Board’s deci-

sion granting the Marina a wasvariance erroneous as a matter of law
or unreasonable on a balance of probabilities.”

Our role is limited,on review also requiring deference to the trial
and, by extension,court’s tofindings, the offindings the zoning

board. “Our ofstandard review of the trial court decision is whether
the reasonablyevidence trialsupports the court’s findings, not
whether we would find as the trial court did.” Rowe v. Town Northof

424, 428, 1331, (1989).N.H.Hampton, 131 553 A.2d 1334 theDoes
status of the inevidence this case thesupport trial court’s finding
that plaintiffthe tofailed show the decision of the board to be unrea-
sonable or unlawful?
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to the record beforeis limitedessentiallyin caseevidence theThe
Theof the board.findingsand theadjustmentofzoningthe board
ad-of therecordbeyond the barelittle evidenceplaintiff provided

plaintiff’shave thewouldmajority opinionThebody.ministrative
requir-record andthe administrativeby screeningsatisfiedburden
neces-each elementfactual forsolid, supportit statedto containing

not enough.findingsfactual areconclusoryThesary to a variance.
body.the local administrativethe ofexpertiseNo is topaiddeference

(1971)108, 253,105, A.2d 255111 276Bedford, N.H.See Vannah v.
of with circum-(local familiaritybecauseto deferenceboard entitled

include theirmayatcondition; arrivingin decision basesandstances
hardshipthefinds thatmajorityTheknowledge). opinionmembers’

level, the of reasonable-findingand thuszoningat the boardfinding
level, by theis not supportedat the trial courtness and lawfulness

for and thatsupportno exists suchIt that evidencesaysevidence.
existing property,a use on thethe shows validthe evidence on record

a of law.no can be found as matterhardshipand thus
lightIn of theadjustment.I to ofzoningdefer the boardwould

I would lookhardship,on the issue ofof that boardspecific findings
re-meetings hardlycanminutes of the boardno further. The scant

the The administra-of that was before board.flect all the evidence
will takeproceedingstive for envisions that somezoningscheme

including hearingsformalitythe of courtplace proceedings,without
“evi-mayThe members muchdevelopwithout substantial record.

iffamiliarity operation.its Evenfrom their with the site anddence”
deference, I find that theI did not the of wouldaccept propriety

findingsto theample supporttransferred contains evidencerecord
the The of the site anduniquenessmade the board and trial court.by

arepermitted amplythe of alternative usesappropriateabsence
a of to thepictures mapsdemonstrated review the and submittedby

board.
I that an useFinally, adopt theory existingwould not the because

foron of one’s no variance is available apresent any part property,is
similar, another, may appropriateor on the This beproperty.use

small, appro-is or “used but it is notsubject property up,”when the
Ifreasonablyis of that apriate portion property.when there a usable

condi-use for that that otherwise meets all theproposed portionis
variance, use al-tions for a the variance should be and thegranted

Otherwise, expanded byno use could ever benonconforminglowed.
foran unfortunate situation constitu-cryingvariance. This would be

tional attack.


