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for theKolinski, Manchester, orally,brief andbyofAlexander J.
plaintiff.

(Nicholas Cort,P. assistant at-Arnold,P. attorney generalJohn
thethe and for defendant.torney general, orally),on brief

between theThayer, This concerns contract disputeJ. case a
(Palazzi),contractor, Palazzi Corporationconstruction Theplaintiff

defendant, of theand the E. commissioner StateStickney,Wallace
(the State). appealsof The State the Su-Department Transportation

J.) $400,000 in(Dickson, order over dam-perior awardingCourt’s
Palazzi, findingto the court erred in that theages arguing that trial

projectat was an “borrow” andproject expensiveconstruction issue
originallynot a as the Stateproject, prom-more economical “waste”

when for the The State also contendsproject.ised it solicited bids
that, in for cost of anotherawarding maintainingPalazzi’sdamages

road, evi-superior erroneously neglectedcontractor’s haul the court
theFinally,claim such costs. Stateanydence that Palazzi waived to

formula toasserts that the court on an ill-conceivedsuperior relied
road anddamagesthe related to the haul maintenancecompute
for thatdamages only expensesshould have instead awarded those

below, wewere recorded. For the reasons statedcontemporaneously
further con-proceedingsvacate the court’s awards and remand for

sistent with this opinion.
In 1982, projectPalazzi bid on a State constructionsuccessfully

(the 101,“E” route approximatelytwo sections ofproject) involving
sections, theadjacentthe two and toapart.seven miles Between

“D”one, area known as theeasterly was another State construction
“D” to and maintainrequiredThe State the contractor buildproject.

travel fromeasilya haul road across its so that Palazzi couldproject
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“E”one section to the other. Such travel was crucial to Palazzi’s
work, because easterlythe section of the “E” project, which needed
to level,be excavated down to a certain most of the fillprovided

section,in the whichrequired westerly to be up.needed built
In for “E”soliciting project,bids the the State described it as a

project,“waste” which meant that rockenough and other material
could be found within its confines to alldesignated the fillsupply
demanded by the The of a is aproject. opposite project“waste” “bor-
row” project, compelling the contractor to look off-site for the

fill. To projectneeded determine that the would be a project,“waste”
the and examinedState measured the unexcavated rock on the con-

sites,struction muchestimated how volume the rock would occupy
excavated,once it was and then thatcompared figure to the amount

of fill needed to complete the As rockproject. up occupiesbroken
than inspacemore rock the theground, computationState’s neces-

sarily “expansionincluded an factor” to calculate how much the un-
excavated rock would increase in volume it outonce was cut of the
ground. attributes,Based on its of theanalysis rock’s various the
State chose an ofexpansion thirty-five percentfactor and concluded
that there would more than toenough satisfybe rock the fill ofneeds
the project.

began,Once construction arose ananother occasion to use expan-
sion It “D”factor. became thatapparent projectthe contractor

notwould construct the haul by agreed,road the date threatening
Palazzi’s to fill from ofability transport easterlythe section its proj-
ect to the section. somewesterly After the “D” contrac-negotiation,
tor and Palazzi toagreed swap:a Palazzi would let the “D”
contractor take as much fillunexcavated as it needed from Palazzi’s

section, ineasterly and the “D” contractor would let Pal-exchange
azzi take an of fill “D”equivalent amount excavated from the con-

section,tractor’s “borrow” near Palazzi’spits westerly where the fill
was needed. To ensure that more fillno was taken than the twogiven,
contractors to andneeded measure the rock ex-compare being

excavated,But as Palazzi’s rock notchanged. yetwas and thus occu-
apied smaller volume than an amount the “D”equivalent of

rock,contractor’s an factorexpansion was needed to make an ade-
quate comparison. They onagreed twenty-four percent and pro-

with respectiveceeded their construction projects.
“D”The contractor did hauleventually build the road over its con-

site,struction but did not maintain itapparently properly. Palazzi
jobtook the ofon maintenance and notified the State of the problem

1,on December The request1983. State refused Palazzi’s for reim-
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engineer,its own Lau-costs, askedof maintenance butbursement its
transpor-ofdepartmentfrom theresignedlaterLevesque,rent who
LevesquePalazzi, track of these expenses.to keeptation to work for

of theaccountkeptcomplied: contemporaneousPalazzipartially
Palazzi’sLevesque copiedanddays,maintenance work for sixteen

Palazzi,trial, for Le-testifyinginto Atfigures reports.his State
for himwasrecord-keeping impossiblethat furthervesque stated

accountingneeded assistance.providethe State did notbecause
it the Stateproject,After Palazzi its construction suedcompleted

Additionally, it claimedthe of the haul road maintenance.for costs
notfact aproject,was in a “borrow”operationthat the entire

transportingfor the cost of the“waste” and sued the Stateproject,
After eight daysfinish the project.extra fill it was needed toalleged

exhibits, theof over one hundredtestimonyof and the introduction
calculations andargumentstrial all Palazzi’s andcourt ofaccepted

pre-The that the evidenceappealed, arguingruled in its favor. State
the andrulingsto court’ssupport superiorsented was insufficient

as matter of law.that the court erred a

sufficiencyof a of the evidence chal­The standard review on
madefindings reasonably“If the can be onlenge is well-established:

in theevidence, reviewingthe function trialtheyall must stand. Our
have foundnot to we would differ­findingscourt’s is decide whether

could find as didently personbut to determine whether a reasonable
Custombilt, Inc.,v. 128 N.H.judge.”the trial Mut. Ins. Co.Liberty

omitted).(1986)167, 170, 1098, 1100 words(quotation512 A.2d These
this,in a such as where over a dozenespeciallyare caseappropriate

factualon various is­experts gave conflicting testimony significant
time, however, let an legalsues. At the same we cannot stand obvious

the ones found here—under theor mathematical error—such as
of a trial court’s broad discretion.guise affirming

I. “Waste” vs. “Borrow”

isThe the issue es­problem presented by “waste”/”borrow”
a one. must deemed a “waste”sentially simple project projectThe be

if Palazzi of fill from itsgotten required projectcould have all its own
rock,all ofactuallysites. Palazzi did not use its but instead used

rock, in“D” andsome of its own and some of the contractor’s so
the fill it Palazzi the rock it did notdoing gaveobtained all needed.

to “D” in “D”use the contractor an for the contractor’sexchange
inThus, swap.rock. we rock the If Palazzimust the tradedcompare

“D” “D”more the rock than the contractorused no of contractor’s
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Palazzi,took from then there rockenoughwas on sites toPalazzi’s
needed,fillprovide all the Palazzi theand aproject was “waste”

project. The was a “borrow” ifproject project Palazzi took more rock
from the “D” gave.contractor than it

Both Palazzi and the State theseacknowledge princi­basic
andples, parties agreethe on thegenerally takenmeasurements of

rockthe in theexchanged figures, however,Theseswap. reveal that
Palazzi’s unexcavated,rock was stillmeasured while the “D”while

rockcontractor’s was after it hadmeasured been Pal­apart.broken
azzi atadvanced trial—and the trial court calculationaccepted—a

(thatthat thecompared volume of Palazzi’s unexcavated rock the
“D” used),contractor with the of the “D”volume contractor’s exca­

(that used).vated rock Palazzi No expansion factor was toemployed
account infor the increase volume that all rockvirtually undergoes

excavated,when it is thougheven Palazzi concedes the rock ex­
panded by percentat least ten and perhaps twentyas much as per­

error,cent. The State maintains that this is manifest and we agree.
it,As the State Palazzi and theput superior court apples“subtracted

from oranges.” expansionSome factor must be used before these two
remand,volumes can be wecompared. Accordingly, and unless the

parties factor,tostipulate expansionthe the trial court shall deter­
mine the of theexpansion factor rock and use that factor to decide
whether in athe was fact Ifproject “borrow” aproject. “borrow”
project, then the defendant is entitled to compensation for transpor­
tation costs.

H. Waiver Haul Road Maintenance Costsof
The first question involving the haul road is whether Palazzi

waived toits claim for some of expendedreimbursement the costs it
in maintaining the road.haul Palazzi contends that this issue is not
properly before us because the notState did raise it theduring trial
below, but inonly its motion for reconsideration. We have previously
resolved inquestionthis the State’s favor and notdo address it fur­

Tselios, 405, 407, (1991).ther. See State v. 134 243,N.H. 593 A.2d 245
However, out,as the plaintiff points this issue was raised for the first

intime the for reconsideration,defendant’s motion and we can find
no inevidence the record on issue. trialthis The court had the discre­

totion either not consider the issue or re-open the record and allow
the parties presentto Althoughevidence. the trial notjudge did re­

record,theopen the exact basis for the court’s denial of the motion
for reconsideration is unclear. we remandAccordingly, this issue for
further resolution.
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Haul Road Maintenance CostsIII. Calculation of
contract, weunder therightsPalazzi did not waive itsAssuming

road, concernsthe haul whichinvolvingto the second questionturn
Palazzi forowedtrial court’s of the reimbursementcomputationthe
reimburse-that Palazzi deservesarguesthe maintenance. The State

contem-expensesmaintenance Palazzispecificment for theonly
forsuch wasAlthough accounting performedrecorded.poraneously
byadvanceda formuladays, acceptedsixteen the trial courtjust

Palazzi, equipmentandemployeeand based onsupposedly
rentals, re-rates, which calculatedtimecards, wage and equipment

and waterused itsday gradersfor each that Palazziimbursement
domaintain haul roads. The timecardsused totrucks—equipment

haulon the “D” roadprojectwork donenot differentiate between
Instead,haul roads. Palazzimaintenance on otherperformedand

estimateformula, tocomparative lengths,a based on the roadused
haul work could be attributableof the overall roadproportionwhat

court ac-the “D” haul road. The trialprojectto work onperformed
itsresultingthe intoincorporated figuresthis formula andcepted

award.

groundedPalazzi its calculationuponThe documents which
damagesits claim forsupportof haul road maintenance costs do not

ofor, trial consistthe court’s award. The documentsconsequently,
fordailyExtra and its timecards“Daily Reports”Palazzi’s Work

Levesque’sto the extraequipment. According testimony,labor and
on from corre­directly figureswork are based obtainedreports

timecards,A of the andcomparison reportstimecards.sponding
however, do not match.figuresreveals several instances where the

atworse, cases,in at there no all toEven least sixteen are timecards
in The trialreports.the numbers the extra workprovide appearing

court, award, claim for amaking acceptedin its Palazzi’serroneously
the ad­damagescertain amount of when none of evidence presented

that claim.equately supported

State,Inc. v. 110 N.H.Palazzi cites Peter Salvucci & Sons
136, 154, 899, (1970), use“[t]he268 A.2d 911 for the thatproposition

. . . acceptable proving damages.”of a formula can be an method of
formula, however,a is when it is onacceptableSuch use of not based

and isunsupported precise damagesnumbers when measurement of
States,Construction v. United 355possible, CompanyJ.G. Wattscf.

(Ct. 1966) (where not573, precise possi­F.2d 581 measurement isCl.
used),ble, can ongenerallyestimate be as the burden isparticularly
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the plaintiff to all ofprove aspects damages, Tardiff,see Robert E.
Trust, 679,Inc. v. Realty 673, 1062,Twin Oaks 130 N.H. 546 A.2d

(1988).1065 Palazzi’s own refuterecords notion ofany impossibility,
as they reveal sixteen ofdays measurement.” The“precise argument
that record-keeping impossible bywas is not thesupportedfurther
evidence; Levesque’s on thistestimony onlymatter was that further

him,was for arecord-keeping impossible State thatemployee—not
Palazzi was unable to ofkeep track its own work. weAccordingly,
agree with thatthe State Palazzi should not be anyreimbursed for
costs not for in aspecifically contemporaneousaccounted ofreport

labor,the and toequipment, supplies used maintain that particular
of haulsegment runningthe road across “D” project.the

reasons,For the vacateforegoing we the trial court’s awards and
remand for further consistentproceedings with this Withopinion.
regard costs,to the ofissue the haul road maintenance thatwe note
if the trial court finds that State alreadythe has Palazzi forpaid
these the court takeexpenses, shall this into account inpayment

itsfashioning award.

andVacated remanded.

All concurred.
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