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the plaintiff to all ofprove aspects damages, Tardiff,see Robert E.
Trust, 679,Inc. v. Realty 673, 1062,Twin Oaks 130 N.H. 546 A.2d

(1988).1065 Palazzi’s own refuterecords notion ofany impossibility,
as they reveal sixteen ofdays measurement.” The“precise argument
that record-keeping impossible bywas is not thesupportedfurther
evidence; Levesque’s on thistestimony onlymatter was that further

him,was for arecord-keeping impossible State thatemployee—not
Palazzi was unable to ofkeep track its own work. weAccordingly,
agree with thatthe State Palazzi should not be anyreimbursed for
costs not for in aspecifically contemporaneousaccounted ofreport

labor,the and toequipment, supplies used maintain that particular
of haulsegment runningthe road across “D” project.the

reasons,For the vacateforegoing we the trial court’s awards and
remand for further consistentproceedings with this Withopinion.
regard costs,to the ofissue the haul road maintenance thatwe note
if the trial court finds that State alreadythe has Palazzi forpaid
these the court takeexpenses, shall this into account inpayment

itsfashioning award.

andVacated remanded.

All concurred.
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P.A., (MarkBarto & Puffer, of H.Concord on the brief andPuffer
orally), for the plaintiffs.

Stiles, P.A.,McManus & of Dover (Anthony A. on theMcManus
brief and orally), for the defendant.

Batchelder, J. The plaintiffs, Turco,Salvatore and Helen ap-
frompeal (Dickson,a decision J.),of the Superior Court thatruling

defendant,the the Barnstead,Town of was not obligated theby doc-
oftrine tomunicipal estoppel Road,maintain Garland on which the

plaintiffs had built a house. We find that the defendant is estopped
failing road,from to maintain the and remand for of animposition

appropriate equitable remedy.
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60of aboutconsistinga of land1959, acquired plotplaintiffsIn the
in the cot-vacationed seasonalTheyin the Town of Barnstead.acres

decided to buildand in 1987nearly thirty years,on the land fortage
home.retirementa year-round

Road, onlyas thewhich serveson GarlandThe Turcos’ land fronts
theofdispositivewasroad’s classificationto the house. Theaccess

building permitto agrantare forbiddentownscase below because
or RSAhighway,”“a betterclass Vfrontingthe road isunless

1(a). classified into sixare674:41, highwaysstateHampshireNew
thebeing highest quality,II generallyclass I andwithcategories,

lowest.beingclass VI theand

of all traveled high-consist otherhighways shall“Class V
andregularlymaintaindutyhas the towhich the townways

known as town roads.”shall be

229:5, VI.RSA

of all existing publicshall consist otherhighwaysVI“Class
have not beenhighways... all whichand shall includeways,

in conditionby the town suitablerepairedmaintained and
5 or more.”yearstravel thereon for successivefor

229:5,RSA VII.
ahave since conceded that Garland Road isplaintiffsWhile the

case,at of the in this its status wasclass the time eventshighway,VI
1976,bynot maintained the sincenot clear. The road had been town

itTransportationof records listedHampshire Departmentbut New
trial, of ofto the time of and as the time trial theupas class evenV

in Be-any changetown had not notified the State of classification.
moneythe town from the Statelisting,cause of the State’s received

Moreover,in the “Offi-ostensibly highway’sto aid the maintenance.
the Barnstead Board of SelectmenMap,” signed bycial Town Road

1990, that Garland Road was a class VFebruaryas late as indicated
highway.

three1987,In one of the town’sAugust plaintiffs approachedthe
ofselectmen, Tasker, concerning acquisitionLeonard with questions

their that thebuilding expressed mightworries townpermit,a and
at trial thatGarland Road. Selectman Tasker testifiednot maintain

to his which hadreplace cottage,Turco merelyhe assumed intended
vandals, with a newyears byseveral earlierseverely damagedbeen

townplaintiffsthen assured the that the wouldseasonal one. He
In the fall ofroad, super highway.”“not like aalthoughmaintain the

1987, a foot24-by-40for a forplaintiffs building permitthe applied
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house,wood-framed $67,000,estimated to cost about and in October
1987 the town issued a building permit.

fall summer,From the of the1987 to thefollowing Turcos made
substantial toimprovements their land in preparation for the new

land,house: cleared thethey obtained septic plan approval by the
town,State and the installed the septic system, foundation,apoured

and had several inspectofficials various of theaspects construction
progress.

In 1988,March plaintiffs spokethe withagain Selectman Tasker
concerning Road,the ofmaintenance Garland againand were as-
sured that it would summer,be maintained the town.by That they

house,ordered a modular which 15,was delivered on September
1988. the day delivery,On of the plaintiffs were byinformed their
surveyor that he had fromheard the town road agent that the road

notwould be maintained.
thereafter,Shortly the Turcos aapproached second of the town’s

selectmen, Golden,three Paul concerning the maintenance of the
road. Selectman Golden did not mention that the town considered
the Later,road VI. the plaintiffsclass met with all three selectmen.
At the meeting, Selectman Tasker did not deny that he told Turco
that road,the said,town would maintain the but to Mr.according
Turco, all, I’m only“After one” selectman. The selectmen suggested
that the Turcos submit a warrant article for the March 1989 town

Themeeting. so,Turcos did but itwithdrew before it came forup a
vote theupon advice of the selectmen because the selectmen believed
that after this court’s in Glick v.decision Town 130 N.H.of Ossipee,
643, (1988),547 A.2d 231 the selectmen could take care of the prob­

alem without vote of meeting.the town
1989,In May the selectmen asked the to aTurcos attend select-

so,men’s meeting. They did and were that mightinformed the town
toagree maintain the relevant 0.3 miles of Garland ifRoad the plain-

tiffs would bear the cost of it to classbringing up V condition. The
Turcos were also angiven worksheetengineering indicating that do-
ing $87,000.so would cost about

Meanwhile, 1989,in January the plaintiffs asked the Barnstead
toPlanning Board subdivide the portion of the land with the new

house on it from the rest plot.of the The town did not act on the
request, and the Turcos filed a formal inpetition 1989. InSeptember
November the board thedenied subdivision because the “[subdivi-
sion located on a Class VI road.”[is]

The inbroughtTurcos suit court asuperior seeking mandatory
injunction road,tocompelling Barnstead maintain the and a declara-
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Road(1) ofportion Garlandthat the relevantstatingtory judgment
(2) failing toestopped fromthe town wasa highway;was class V

the plaintiffsRoad becauseofrelevant Garlandportionmaintain the
selectmen, hadandwith the variousconversationsuponhad relied

(3) should beproposedthe subdivisionbuilding permit;issued abeen
of Garlandof the classificationregardlessapprovedacted andupon

andRoad; (4) delay expense,the plaintiffstown’s actions causedthe
(5)and thetheirenjoyment property;in of ofthe lossand resulted

that the town hasattorney fees. We notebe awardedshouldplaintiffs
house, butof the Turcos’ land ordestructiontakingnot the orsought

actions. Theequitablethe plaintiffs’merely defending againstis
on all claims.for the towncourt found

the relevant ofportionthe have conceded thatOn appeal, plaintiffs
not theand have raised mattershighway,Road is a class VIGarland

Thus, for this court arequestionsfees. theattorneyof anddamages
applying municipalin not es-superiorfirst the court erredwhether

the are entitled to subdivideand whether plaintiffssecondtoppel,
their land.

of inelements Stevensgeneral estoppelThis court set out the
(1872), inDennett, 324, which we have restated the51 N.H. 333-34v.

that the defendant madeThe must showmunicipal plaintiffscontext.
facts; repre­a of material therepresentationa false or concealment

facts;knowledgemade with of the themust havesentation been
matter;of the truth of thehave theignorantmust beenplaintiffs

the intention that themade withmust have beenrepresentation
in­it; the must have beenplaintiffsshould act andplaintiffs upon

it their Town v. Leeprejudice. Nottinghamto act touponduced of
(1978). addition,InHomes, 438, 442, 940, 942Inc., 118 N.H. 388 A.2d

reasonable, and must be based on authorizedthe reliance must be
463, 468, 471124Concord v. N.H.representations. City Tompkins,of

(1984).1152,A.2d 1154-55

the ofburdenparty asserting estoppel provingThe bears
442, 942,elements, N.H. at A.2d atNottingham,the Town 118 388of

it is unsupportedof the court stand “unlessfindingand the below will
law,” v. 126Ray,as matter of Jacksonthe evidence or erroneous aby

(1985) omitted).759, 761, 1191, (quotation WhileN.H. 497 A.2d 1193
subject to Gilbert v.long estoppel,have beenmunicipal corporations

(1875),Manchester, 298, appli­does not favor its55 N.H. 303 the law
Corp.La Salette v.againstcation Missionariesmunicipalities, of

(1976).275,274, 667, 668Town 116 N.H. 356 A.2dEnfield,of
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Plaintiffs’ first basis for arguing is theestoppel conversa­
tions with the law,selectmen. New HampshireUnder there can be no
estoppel by an official,unauthorized statement anof BeachRye
Village 1,Dist. Beaudoin, 6, 181,v. 114 N.H. (1974);315 A.2d 184

558, 560,Smith v. 415, (1899).Town 69Epping, N.H. 45 A. 416of
cannotAuthority Hutchins,be bycreated State v.estoppel, 79 N.H.

132, 140, 519, (1919),105 A. 523 and one cannot onrely asserted
Manchester, 139, 142,Storrs v.authority, 862,88 N.H. 184 A. 864

(1936), or apparent authority, Trustees Phillips Exeter Academyof
Exeter, 472, 494, (1940).v. 90 569,N.H. 27 A.2d 586 This court has

traditionally held that awhen citizen deals the government,with one
is charged with of theknowledge extent of the official’s authority,

Columbia, 96,v. (1874);Richards 55 N.H. 99 124Tompkins, N.H. at
470, 1156,471 A.2d at and if one relies on an unauthorized represen­
tation, occurred,the law injuryconsiders that no v.Smith Town of

560,69Epping, N.H. at A.45 at 416.

Courts mitigatedhave potentially harsh results warn­by
ing triers of fact to “be wary of imputing notice of the limita­legal

upon governmenttions personsofficials to arewho ininexperienced
the affairs of government,” 473,124 N.H.Tompkins, at 471 A.2d at
1158. “[R]eliance is reasonable ‘when a person desiroussincerely of

theobeying law would have theaccepted information asupon][relied
true, and would not have been put on notice to make further in­
quiries.’” 225,Id. (quoting United States v. 424 F.2dLansing, 227
(9th 1970)).Cir. however,This mitigation, does not toapply represen­
tations made in the ofcourse informal conversations with govern­

officials, here,ment such as theywhere are orspeaking acting
outside of their official seecapacity, Byrne Inc. v.Organization,

(Ct.States, 1961),United 287 F.2d 582 suchCl. for informality would
aput personreasonable on notice to make further inquiries.

However, the nextplaintiffs’ argument, that the town
should be aestopped as result of the of theissuance building permit,
is more persuasive. Applying the elements of municipal estoppel, we
conclude, first, that theby granting permit, the town torepresented

plaintiffs home,the that they were entitled to construct the and enti­
to it,tled all rights reasonably toappurtenant including reasonable

Second,access. the inrepresentation permitcontained the was made
facts,with ofknowledge the as there is in thenothing plaintiffs’ per­

mit application that theirindicating forplans year-roundwere not a
house, and the town presumedmust be to know the law governing
building Portsmouth,see Aranosian Oil v.permits, CityCo. 136of
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(1992). Third, igno-werethe60, 357, plaintiffs35957, 612 A.2dN.H.
Fourth, itroad; best, itat was unclear.of theof the actual statusrant

with-grantedthat the waspermitsuggestnot make sense towould
Whyon it: elserelythat the plaintiffsthe townbyintentionout the

Fifth, the plaintiffsfor the permit?appliedthe haveplaintiffswould
Turcoon the Mr. testified:permit.their reliancebyprejudicedwere

It certainlyhome. doesn’t$65,000 to a year-round“I ... buildspent
$87,000 toI have to investthat shouldanymake economical sense

anever, never, consider suchdoingI nevera road. wouldmaintain
thing.”

reliance waswhether the Turcos’we considerFinally,
aowner, in faithrelying good upon [build­the“[W]herereasonable.

revoked, has made substantialitand has beenpermit beforeing]
incurred substantial liabilitiesor haspropertyon theconstruction

both, not canceled.”thereto, maythe bepermitordirectlyrelating
(1956).211,124280, 281,N.H. A.2d 213100v. Corporation,Winn

renderedHowever, to the ordinanceWinn, zoningin an amendment
at hand the waspermitin thewhereas situationpermit illegal,the

existingof law.in contraventionissued
theacquired byberights mayis true that vestedit“While

permitin auponsums relianceof substantialexpenditure
ordinance, ruleamendment of an thisissued beforeproperly

issuingthe official exceedednot extend to cases wheredoes
a in of an ordinanceviolationauthority by issuing permithis

inthen effect.”
(1957).111, 115, 134 700,Somersworth, A.2d 702v. 101 N.H.Dumais

arezoningfixtures and ordinancespublicBecause matters such as
inprivate rightsminimalperson acquiresaprerogatives,legislative

481, 4867, 14,See, Bradshaw, 135 N.H. 599 A.2dv.e.g.,them. Adams
(1991) (“a in a sewer connection”rightowner has no vestedproperty

—denied, —, 112license), cert. S.Ct.a U.S.acquiresand at most
109-10,Son, Concord, 107,v. 112 N.H.(1992); & Inc.1560 Vachon

classification);(1972) (no in a646, rights zoning648 vested289 A.2d
(town646, at130 547 A.2d 233 roadN.H. atof Ossipee,Glick v. Town

town). Consequently, estoppelvote of thebydiscontinued amay be
here,plaintiffsto the see Arsenaultnot be availablenormallywould

(no(1962) createdKeene, 356, 187 rightsA.2d 60104 N.H.v. Town of
established); v. CityAssociatesParkviewillegallyuse which wasby

274, 279, 1372, 1373,525York, 519 N.E.2d N.Y.S.2dNew 71 N.Y.2dof
entity176, 176 to apreclude governmentalis not available(“estoppel

ratification ofcompelduties or tostatutoryfrom itsdischarging
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prior erroneous in animplementation the issuance of invalid building
permit”), dismissed,cert. appeal (1988),denied and 801488 U.S.
especially lackwhere the of would not inestoppel result the loss of
the plaintiffs’ property.

Nevertheless, unlike Somersworth,Dumais v. where the
facts of the situation were discoverable,clear and easily here a rea­
sonably diligent inquiry would not have disclosed that Garland Road
was a class Associates,VI See 71highway. 279,Parkview N.Y.2d at

1372,519 N.E.2d at 525 176N.Y.S.2d at (estoppel may be available
“where diligence by good-faithreasonable a wouldinquirer [not]
have error”);disclosed the true facts and the bureaucratic Richards

(1874)Columbia, 96,v. 55 N.H. (“plaintiff100 was bound to take
ofnotice the defect in the agent’s appointment”). Both the depart­

ment of and thetransportation map Official Town Road Map listed
V,the road as class the toallowing town collect money from the State

for its maintenance. It was only the actual of thecondition road that
havemay indicated to the thatplaintiffs Garland Road notwas class

614, (1942)V. Godson v. 150Surfside, Fla. 8 So.2d 497 (changingCf.
inaccurate);shoreline rendered zoning map W.H. Co.Barber v. Min­

77, (1948)227 Minn.neapolis, 34 710 (disputeN.W.2d over which
official).ofversion map facts,the waszoning These combined with

the selectmen’s statements and officials’ im­inspection of various
provements not the of(although source estoppel), made the plain­
tiffs’ reliance on the reasonable.permit

This court and the superior court have equitable powers,
Cheever, (1857);Walker v. 35 N.H. 498:1,339 mayRSA and fashion
remedies,equitable Manchester,v. 187, 191,Dinsmore 76 N.H. 81 A.

533, (1911). Generally,535 operates to“[e]stoppel the enti­put party
tled to its inbenefit the same ifposition as the thing represented
were true.” Homes, Inc.,Town LeeNottingham v. 118 atN.H.of
442, omitted).at (quotations However,388 A.2d 942 this does not

thatimply Rather,Garland Road should be declared V. it sug­class
thatgests the shouldplaintiffs grantedbe reasonable access to their

forproperty the time being, necessarilywithout imposing upon the
town dutya to or maintainimprove the road to a standard accepted
for any particular road class. We leave it to the totrial court specify,
after anhearing, acceptable road,condition of the aand duration
certain for which that condition In so,should exist. thedoing court
may take into account the fact that the town did not inform the State

Road,of the classification of Garland and collectedthereby money
from the forState its maintenance on the that itpretense was still
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736, 466729,123 N.H.Hampton,v. Townclass see MarroneV of
at time the(1983), of the road the907, the conditionA.2d 910-11

More­arose, related facts.equitablyand otheranyin this casefacts
in futurethe town thenot constrainover, todayour decision does

law.in with applicableaccordwhat it considersdoing prudent,from
910; Amazeen v. TownMarrone, 735,at A.2d atN.H. 466See 123 of

(1911).1079,Castle, 250, 253, A. 108176 81New N.H.

the sub­of whether Turcos’Finally, questionwe address the
thatprovidesdenied. RSA 674:41improperlywasrequestdivision

a per­. .any buildinglot. nor shallbuilding shall be erected on“no
givingunless the streetbuildingerection of amit issued for thebe

this“The ofpurpose. . or highway.”access . a class V better[is]
suchprovide againston is tobuilding highwayslimitation on class VI

necessitate the exces­as wouldprematureor subdivisionscattered
130 N.H.of Ossipee,v. Townof funds.” Glickexpenditure publicsive

omitted). court649, and This(quotation547 at 235 omissionsat A.2d
force toapplies equal building permitsthat withhas held the statute

Z.B.A.,v. Town New DurhamVachonpermits.and subdivision of
(1989).623, 649,629, 557 A.2d 653131 N.H.

the the town denied theThe court below found that reason
classRoad was arequestsubdivision was because Garlandplaintiffs’

nor con­do wefinding,VI This court has not vacated thathighway.
thein context. Thus we hold thatclude that thisestoppel applies

notpermit improperlywas denied.subdivision

part;in reversed in remanded.part;Affirmed
J., J., dissented;Horton, Thayer, othersjoined,whom thewith

concurred.

Horton, J., I peti-with the trial court that thedissenting: agree
rejects the claimmajoritytion should be dismissed. The subdivision

maintenance on Gar-requirebut finds to some measure ofestoppel
I thisRoad. not to set of facts.apply municipal estoppelland would

theIn element ofanalyzing representation municipal estoppel,the
of a Itmajority building permit. suggestsfocuses on the town’s grant

in thatrepresented plaintiffsthat the the town thegranting permit,
home, alland to rea­rights“were entitled to construct the entitled

it, thatsayto reasonable access.” Tosonably appurtenant including
anof all isgranting building permit guarantees appurtenancesthe a
v.majorityof I to The cites Adamsadopt.extension the law decline

(sewer(1991)Bradshaw, 7,135 cert. de­rights),N.H. 599 A.2d 481
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— —nied, (1992); Son,U.S. 112 S.Ct. 1560 Vachon & Inc. v. Con­
cord, 107, (1972)112 N.H. 289 classification);A.2d 646 (zoning and

v. 643, (1988)Glick Town of Ossipee, (roads),130 N.H. 547 A.2d 231
for examples rightsof thatappurtenant are not guaranteed. The per­
mit carried aobviously thatrepresentation the had aplaintiffs right

follow,to It however,build. does not that the permit also represented
that plaintiffsthe were entitled to all reasonable appurtenances to

home,their or that these appurtenances would continue to exist. Nor
would I adopt the that atheory grant of a building permit warrants
that all legal conditions for the permit have been met. factThe that
frontage on a class highwayV was required for the of agrant build­
ing permit should not be converted into a representation to the appli­
cant that such frontage exists.

As for the reasonableness of the plaintiffs’ reliance on the town’s
representation, this inquiry involves a factual determination that
should remain in the of the trialprovince court. There was sufficient
evidence to support the trial court’s decision that the plaintiffs’ re-

First,liance was not reasonable. the poor physical condition of the
road was a indicationgood that it was not maintained as a class V

Second,highway. the trial court could have thatfound the plaintiffs
could not reasonably have relied on the opinion of the selectman or a
reading of the building permit, and that they should have inquired
further on the status of the road. Although the majority articulates a

forstrong argument reliance,reasonable under these circumstances
it is not our call.

IFinally, am impressed with the town’s argument that there is no
mandatory offinding prejudice. theAlthough plaintiffs invested a
substantial sum of inmoney improvements,the there is no evidence
that, upon aobtaining building permit, otherwise,orlegal they
would not have built on a class VI highway. Some homeowners prefer

access,this and much greater sums have been expended under simi-
Indeed,lar 674:41,1(c)conditions. RSA specifically provides for such

an enterprise. The trial court might well have concluded that the
plaintiffs understood the nature of the home,access to their and
were simply seeking to that atimprove access the town’s expense.

Since I am unwilling to theadopt majority’s view of the ofscope
the representation tied to the issuance of a permit,building and be-

inlieve this case that the issues of reasonable reliance and prejudice
in court,are the of the trialproper province I would affirm.

Thayer, J., injoins the dissent.


