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(JohnArnold,P.John A.attorney general at-Stephen, assistant
brief),torney general, on the by brief for the State.

E. defender,James chiefDuggan, appellate Concord,of by brief
for the defendant.

Brock, defendant,TheC.J. Cameron VanDerHeyden, was con-
victed after a trial injury (Morrill, J.),the Superior Court of leaving
the scene of an 264:25,accident involving personal injury, RSA and
false of thereporting accident to the police, RSA 264:28. On appeal,

thatargueshe the trial court inerred not astriking of aportion
response given on direct byexamination the State’s wit-principal
ness. The response contained three distinct statements to which the

follow,defendant objected. For the reasons that we affirm.
7, 1987,On March a pedestrian was by vehicle,struck a motor

which fled from the scene. The motor vehicle was owned A.by Leslie
theCarpenter, State’s witness.principal Both and theCarpenter de-

fendant were in the atvehicle the time of the accident. The dispute
centers defendant,on whether the driver was the as Carpenter testi-
fied, or an hitchhiker,unknown as the defendant claimed.

During Carpenter’s examination,direct she testified that prior to
trial she givenhad different ofaccounts the accident. sheWhen re-

the toported collision,accident the the ofpolice morning the she
claimed that she was inasleep and, therefore,the back of the vehicle
was ofunaware what had happened. one monthApproximately after

accident,the she consulted a private attorney who recommended
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that the defend-andasleepnotthat she wasthe truth”she “tellthat
thatto thethereafter, policereportedsheShortlythe driver.ant was
shewhyexplainedCarpenterAfterwas the driver.defendantthe

elicited,wasincident, testimonyfurthertheaccount ofherchanged
appeal:of thisthe basisbecamewhich

isdefendantNow, as theinsofarQ.“[Prosecution]
concerned, personallyyouhow do

and testi-in herecomingtoday,feel
his involve-have aboutyouasfying

ment?
401Honor. RuleYourObjection,Counsel][Defense

and 403.
as it’squestionI’ll sustain theThe Court

(Pause) the ob-I’ll sustainphrased.
phrased.isquestionas thejection
a lot ofMa’am, you givenhaveQ.[Prosecution]
in com-testimonyyourtothought

today?hereing
four and aI all the lastspentA. Yes.[Witness]

this.aboutyears thinkinghalf
thought,lot ofit ahaving givenAndQ.[Prosecution]

areyouabout whatyouhow do feel
doing?

Honor; basesYour sameObjection,Counsel][Defense
[sic].

You answer.mayOverruled.The Court
thing.I’m thedoing rightA. I know[Witness]

AllI have to do.I’m whatdoing
know, the truth. Andit’sI’m—you

to do. Itthingthe simplestit’s—it’s
I the wholean accident. realizewas

He didn’t hitwas an accident.thing
and—but whatthat kid on purpose

afterwards, no excusethere’she did
if heI with that. Andfor. can’t live
youluck totry, goodtowants

defendant). It’sto the(speaking
just—

Honor; is aYour thisObjection,Counsel][Defense
answer.”nonresponsive
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The State asked no further questions and the court called for a
lunch recess. Defense counsel asked to approach bench, and,the af-
ter the jury withdrew from courtroom,the the following colloquy
took place:

Honor,“[Defense YourCounsel] theregarding last
statement, I would ask the Court to
strike the last fromthing the record
and instruct the jury not to consider
it. I made a timely objection on the
record, under 403,Rule 401 and

Istating think this is an irrelevant
ofopinion Miss Carpenter, and it

certainly is unfairly prejudicial to
client,my what her opinion is at this

point, and it’s toserving inflame the
jury, and I’d ask the Court to so in-
struct the jury.

The Court She was only giving her opinion as
to why she felt it was important to
tell the truth at this time. IAnd
think that that’s a reasonable re-
sponse, and that’s what the—how
the question was Iphrased. sus-
tained your objection to the ques-
tion that was earlier phrased.
I[Defense that,Counsel] understand Honor,Your I
just want to make it clear.

The Court Youwant me to strike the whole an-
swer?

[Defense Counsel] Yes. And instruct the jury that they
are not to consider that.

The Well,Court I am not going to strike the
answer,whole nor am I in-going to

struct the jury youas requested it
at presentthe Mytime. ruling
stands.”

Luncheon Thereafter,recess was taken. Carpenter was cross-exam-
ined by defense counsel. After the ofcompletion cross-examination
and after the jury had been excused for day,the defense counsel
moved for a mistrial based on the admission of lastCarpenter’s re-
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Rulesunderobjectionhisexamination, restatingon directsponse
and 403.401

motion,othermake onelike toI’dCounsel]“[Defense
Your Honor.

ahead.GoThe Court
tes-reviewing theanddiscussingInCounsel][Defense
de-Courtthat theI’d asktimony,

to Missasa mistrialclare
on di-statementlastCarpenter’s

the Court—wheretestimony,rect
Irecord thatofalready a matterit’s
Istricken.matter betheasked

so inflam-washer last answerthink
she,irrelevant, whereandmatory

essen-jury,of thepresencein the
as to—clientmytially bated [sic]

awaycan‘Well, you getif thinkyou
in-such anthat isit’—I thinkwith

it’s cre-statement, thatflammatory
andDestiny,’ [sic]a ‘Manifestated

a mis-toCourt declareI’d ask the
trial.

motionWell, yourdenyI’m togoingThe Court
add, at themightmistrial. Ifor a

Iobjection specificallyof thattime
tomovingyouwereyouasked

answer, yourandthe entirestrike
movingwereyes, youwasresponse

answer, Iandentirestrike theto
mo-said, ‘Well, basis thaton that

If youisforth denied.’tion as set
to strikejuryme ask thewant to

comment, notI But that’swill.that
camewhenrequested youyouwhat

to the bench.
acomment isWell, I’m thatstating[Defense Counsel]

with—it that will stickofhighlight
INo, sorry. spe-I’m(Interposing)The Court

Ostler, atMr.cifically you,asked
bench,—the
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[Defense ICounsel] know.
The Court —‘Do you want me to strike the

whole answer?’ And you yes.said
said, ‘Well,And I that[,]based upon

the motion—or your motion de-is
nied.’
If you now—I’m denying your mo-
tion for you wish,mistrial. But if I’ll

agrant motion to strike that por-
tion of the answer and tell the jury
to itdisregard as an inappropriate

in acomment courtroom.
[Defense I by myCounsel] stand earlier position, Your

IHonor. think the whole—the
whole statement as a package

go.should
The Court Okay. Well, mean,I Iand bystand

my earlier onruling your motion to
strike the entire answer. As far as
your motion for mistrial onbased
that specific portion answer,of the
it’s denied. Your exception is noted.

On appeal, the defendant first asserts that the ofpart Car­
penter’s answer in said, truth,”which she “it’s the was an imper­

opinionmissible of her and,character for therefore,truthfulness was
inadmissible under New Hampshire Rules of Evidence 405 and 608.
This issue was raised for the first ontime and notappeal pre­was
served byfor review this court. It is well settled that “a contem­
poraneous and specific objection is required preserveto an issue for
appellate inreview” this Giordano,court. State v. 718, 720,134 N.H.

109, (1991);599 A.2d 111 103(b)(1).N.H. R. Ev. If an issue is not
properly preserved, objectionthe is “deemed waived because the
trial court is denied the opportunity to correct itany mayerror that
have made.” State v. 122Niquette, 870, 873,N.H. 1292, 1294A.2d451
(1982). trial,At defense counsel objected to the entire answer based
on New ofHampshire Rules 403,Evidence 401 and but never specifi­
cally addressed argumentthe based on Rules 405 and 608. Because
this issue was not forpreserved appeal, we decline to consider it
further.

The defendant arguesnext that the trial judge erred under New
Hampshire Rules of Evidence 401 and 403 when he refused to strike
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por-of three distinctentire answer consistsThethe entire answer.
of her state-the truthfulness(1) aboutwitness’s assertionthetions:

(3)accident; theandwas an(2) incidentthat thement; her opinion
on the defendant.judgmentmoralin she passedwhichstatement

andirrelevantwerethat all three assertionsclaimsThe defendant
as-the defendantAlternatively,401.under Rulethus inadmissible

thus shouldandwere prejudicialthird partsthe first andserts that
ofportionreview each403. We willunder Ruleexcludedhave been

separately.statementthe

Carpenter’sthatargumentdefendant’sfirst addressWe
of her cred­truth,” irrelevant opinionanstatement, “it’s the was

evi­defines relevantof Evidence 401RuleHampshireNewibility.
anyofthe existenceto maketendencyhaving anyas “evidencedence

action moreof thethe determinationtoconsequencefact that is of
evidence.” Weit without thethan would beless probableorprobable

relevant, thusandisthat “whether evidenceconsistently heldhave
trialof thereason, sound discretionis within thefor thatadmissible

789, 307, 308787, 519Hammell, A.2d128 N.H.State v.court.”
to admit evidence(1986). trial court’s decisionnot overturn aWe will

27,Torrence, 24, 587134 N.H.v.abuse of discretion. Stateabsent
not(1991). court did abusethat the trial1227, 1229 concludeA.2d We

its discretion.
onIt relevantfor two reasons. waswas relevantThis statement

thethe of the driver atconcerning identityissuethe substantive
re-given reportshad inconsistentCarpentertime of the accident.

7, 1987, the that shepoliceOn March she toldthe accident.garding
of whatin and unaware hadthe back of the vehicle waswas asleep

later, the advice of coun-month upononehappened. Approximately
identified the defendantsel, earlier andshe retracted her statement

to which she testifiedof the car. It the later versionas the driver was
trial, the defendant testifiedit the earlier version to whichat and was
trial.at

the witness’s cred­also relevant to assessThe statement was
statement, attempted tohis defense counselDuring openingibility.

her contradictoryCarpenter’s credibility by highlightingdiminish
trial testi­illegal Carpenter’salcohol and use.drugand herreports

juryto assist thein said “it’s the truth” was relevantmony which she
account, if any, toand to determine whichassessing credibilityin her

believe.

contends that this statementAdditionally, the defendant
403 serves as aRule of EvidenceHampshirewas Newprejudicial.
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safety valve by allowing relevant evidence to be excluded “if pro-its
bative value is substantially outweighed by the ofdanger prej-unfair
udice, ....” N.H. R. Ev. 403. “An appellant trialclaiming court error
in abusing discretion has the burden to demonstrate that the discre-
tionary isruling clearly untenable or unreasonable to the prejudice
of case.”appellant’s] Cochran, 670, 672,[the State v. 132 N.H. 569

(1990).756,A.2d 757

The defendant is tounable demonstrate that the admission
statement, truth,”of the “it’s the was unreasonable to the prejudice

of his case. The thatjury was aware Carpenter had given different
versions of the event. The statement merely alerted the jury to the
fact that Carpenter was the sameadopting version of the story that
she gave to the police approximately one month after the incident.

said,As we repeatedly have it is within the sound discretion of the
trial evidence,court to admit itand is for the jury to determine

all,“‘whether to believe orpart none’” of the witness’s testimony.
Brooks,State v. 618, 622, (1985)126 N.H. 1258,495 A.2d 1261 (quot­

ing Thresher, 63, 71,State v. 122 578, (1982)).N.H. 442 A.2d 582

The argues statement,defendant next that the was an“[I]t
Iaccident. realize the accident,”whole was anthing was irrelevant

and should have been excluded under New RuleHampshire of Evi­
dence 401. The defendant concedes that this of the statementportion
was not prejudicial to him. This statement was relevant to determine
the circumstances and,thesurrounding thus,collision was properly
admitted.

Finally, the defendant that the trialargues court byerred not
thestriking offollowing portion Carpenter’s testimony:

what afterwards,he did“[B]ut there’s no excuse for. I can’t
live with that. And if he wants try,to good youluck to

defendant).to the(speaking just—”It’s
The admission this portionof of Carpenter’s isanswer more prob-
lematic than the admission of the two other parts of the answer.
Nonetheless, we hold that the trial court’s notruling did constitute
an abuse of discretion.

Three times in the defenseproceeding, counsel his objec-raised
tion to Carpenter’s answer based on relevancy and prejudice
grounds. The judge offered no inrelief to theresponse first two ob-
jections; objection,after the third however, he tooffered strike the
last portion of the Itanswer. is theapparent from colloquy that the
trial judge was aware prejudicethat could result from admission of
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on themoral judgmentpassedwhich the witnessinthe statement
of thethatNonetheless, portionnot offer to strikehe diddefendant.

because de-objectionsand secondto the firstresponseanswer in
that statement.objections specifichis tofailed to limitcounselfense

defensemistrial, trial remindedjudgefor thecounsel moved aAfter
answer.”to strike the “wholeearlier wasrequestthat hiscounsel

then said:judgeThe
wish, I’llyouBut iffor mistrial.your motiondenying“I’m

tellthe answer andportionstrike that ofa motion togrant
in acommentinappropriateit as andisregardthe tojury

courtroom.”
as athat “the whole statementrefused, assertingcounselDefense

only thehis thatjudge by rulingThe trial stoodpackage go.”should
onjudgmentin the witness moralpassedof the statement whichpart

stricken.the defendant could be

tothat a trial court offeralwaysit is advisableWhile
statement, of isa the value whichportion probativestrike that of

effect, immediately uponsubstantially outweighed by prejudicialits
so,the failure to do inwe cannot that court’sproper objection, say

instance, a trialan discretion. We defer tothis constituted abuse of
admissibilityon of and will not disturbcourt’s decision the evidence

27,Torrence, 134 N.H. at 587its absent abuse of discretion.ruling
topositionat 1229. trial court is in the thegaugeA.2d best“[T]he

any,if aretestimony, steps,of and whatprejudicial impact particular
458,Killam,to that State v. 133 N.H.necessary remedy prejudice.”

(1990). discretion,463, 850, of theA.2d 853 To demonstrate abuse578
“ ‘clearlythe trial court’s was un­rulingdefendant must show that

appellant’s]unreasonable to the of case.’”prejudice [thetenable or
(1987)Hotchkiss, 270,260, 264, (quot­525 A.2d 272State v. 129 N.H.

(1984)).636, 639, 1158,v. N.H. 484 A.2d 1160Whitney,State 125ing

Here, obviously strikingthe trial concluded that thecourt
thatany mightof the would have curedpart prejudicelast answer

thatThe has failed to show theotherwise have resulted. defendant
clearly untenable or unreasonableremedytrial court’s choice of was

or nothingto of his case. choice to have allthe Counsel’sprejudice
of re­Havingstricken from the was a matter trial strategy.record

preju­to theremedy potentialfused the trial court’s reasonable offer
dice, the relief in this court.the defendant cannot seek same

Affirmed.
All concurred.


