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Hillsborough
No. 91-461

StephanieAndre Bonte Bonte,f/n/f
Bonte,and Andre individually

v.

Sharon Bonte

30, 1992October

(ThomasCraig P.A.,Thomas of Manchester and H.Craig Nina
brief,onBernard the and Ms. Bernard fororally), plaintiffs.the

Devine, P.A., (AndrewMillimet & Branch of Manchester D.
Dunn and Cynthia brief,A. Satter on the and Ms. Satter fororally),
the defendant.

Thayer, J. The sole question presented ourfor isreview
awhether bornchild alive can maintain a cause of inaction tort
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thattortious conductthe mother’smother forhis or heragainst
a to dis-from motionappealinjury. plaintiffsTheprenatalcaused

J.) that(Dalianis, the groundonby the Courtgranted Superiormiss
thatthe reasonsof action. Forto a causethe failed statepleadings

remand.order andfollow, the trial court’swe reverse
months wasBonte, pregnant,when sevendefendant,The Sharon

in She wasElm Manchester.Streetby crossingstruck a car while
Stephanieroom where plaintiffa hospital emergencytaken to local

day.nextcaesarean section theby emergencyBonte was delivered
and has beencatastrophic damagewith brainwas bornStephanie

andseverelyis permanentlyShediagnosed having palsy.as cerebral
re-for theand carerequire supervisorywill medicaldisabled and

Bonte,father, thisbroughtAndreof her life. Stephanie’smainder
de-againstfriend of theStephanie,and as nextindividually,action

in tofendant, negligent failingwas usethat the defendantalleging
use afailing designatedand tocrossingcare in the streetreasonable

bycounsel herby providedis representedThe defendantcrosswalk.
Global.company,insurance American

dismiss, will assumea to the“[w]efrom motionappealOn
allin andalleged plaintiff’s pleadingsthetruth of both the facts

favorablyas most to thetherefrom construedreasonable inferences
Collectramatic, Kentucky Fried Chicken 127Corp.,Inc. v.plaintiff.”

(1985). The to318, 320, 999, 1000 motion dismiss499 A.2dN.H.
a forwould constitute basisallegedbe the facts asshould denied “[i]f

relief.” Id.legal

main­mayis a child born alivewhetherinquiryOur first
the ininjuries while child wastain a cause of action for sustained

483, 486,v. 101 N.H. 147 A.2dHymers,in Bennettútero. We held
108, (1958), alive can maintain an action110 that “an infant born to

byit the tort of anotheruponfor inflictedprenatal injuriesrecover
. . . .” We stated:

against allowing recovery“In the factors for andweighing
a childinjustice denyingthe of toimpressedwe are with

injuriesa recover for which he bearmightborn alive toright
conducthis life because of the tortiousfor the remainder of

child,in which aanother. cannot examine the casesof One
afor as result of prena-or deformed lifephysically mentally
another,act of has beeninjuries by wrongfultal caused the

right injuries, beinga of for such withoutrecoverydenied
ofthe such a result.”impressed by harshness
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omitted).Id. (quotation In Bennett we did not limit againstthose
whom the child may injuries útero,suit forbring sustained while in
and, fact,in recognized injurieswe that the suffered the childby

inwhile the womb are “distinct and fromindependent” any injuries
by 485,suffered the mother. Id. at 147 A.2d at 110 omit-(quotation

ted).
Having established that New Hampshire case law a childpermits

to maintain ofa cause for negligenceaction inresulting prenatal
weinjury, must next determine whether that anmaychild maintain
againstaction his or her mother. In New Hampshire, the court-cre­

ated doctrine of parental immunity was established for first timethe
in 147, 106 (1954).v.Levesque 99 N.H. A.2d InLevesque, 563 Leves­
que, the plaintiff sued his father for in annegligence operating auto­
mobile, in injuries 147, 106which resulted the plaintiff.to Id. at A.2d
at Relying upon563. the of“peace society” and “sound public policy,

to thedesigned subserve of families andrepose the best ofinterests
we ansociety,” held that minor could anunemancipated not maintain

againstaction his parent bodilyfor theinjury by parent’scaused
omitted).148,106Id. atnegligence. A.2d at 564 (quotation Although

we innoted that anLevesque argument against immunityparental
was “the generally recognized fact” that carrymost drivers liability
insurance, we stated that the ofexistence insurance notshould “cre­
ate a ofright action where none would otherwise Id. at 148-­exist.”
49, 106 A.2d at 564.

We later the parental immunity doctrine,abandoned inat least
part, Smith, 314, (1965).in v.Dean 106 N.H. 211 Dean,A.2d In410
we children,considered whether unemancipated minor injured while

in apassengers by father,car driven their could bring againstsuit
their deceased father’s estate for the father’s innegligence operat-

Ining the vehicle. that aholding such cause of action could be main-
by minors,tained the we noted parentalthat notimmunity did exist

at common law and found no justification for theapplication of court-
parentalcreated inimmunity doctrine suits aagainst deceased par-

316-17,ent’s estate. Id. at 211 A.2d at 412-13. weAlthough recog-
nized that the ofexistence insurance should not create a cause of
action, we stated that “the generaleffect of insurance bycoverage
most motorists should be inconsidered determining whether the
barrier preventing an fromunemancipated obtainingchild redress
for the wrongs on him byinflicted the of hisnegligence parent should

318,be removed.” Id. at 211 A.2d at 413. explainedWe that the exist-
ence of insurance decreases the likelihood that ofthe minor’s cause

willaction disrupt family orharmony deplete familythe exchequer,
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317-18, 211 A.2dId. atimmunity.of parentalin favorall arguments
at 413.

v.holding in Brierethe Deanwe extendedfollowing year,The
(1966), the court-­and abolished432, 224 A.2d 588Briere, N.H.107

in The issueLevesque.adoptedimmunity doctrineparentalcreated
could suechildrenunemancipatedwhetherin Briere waspresented
accident.in an automobileinjuriesin for sustainedfather torttheir

including:immunityin favor of parentalargumentsexaminedWe
ofharmony; depletionauthority familyandofpreservation parental

Id. atfraud and collusion.ofdangerand thefamily exchequer;the
admit­werethose considerations434-35, at 590-91. While224 A.2d

a lawsuittruly touniquethat none werevalid, we determinedtedly
. sufficientfurnish . .child, “[t]heynorand didparentbetween
a com­rightas a classminorsunemancipateddenyingforgrounds

436, at Weat 224 A.2d 591.Id.other individuals.”monly byenjoyed
cannotmatter, of insuranceprevalencethe“as practicalstated that a
to dis­a should continuecourtdeterminingin whetherignoredbe

rightthem of aby deprivinga of individualsclassagainstcriminate
In abol­435, 224 A.2d at 590.Id. atindividuals.”all otherenjoyed by

actions, thefor we notedimmunity doctrine tortparentaltheishing
parenta minor and his basedbetweenin suitsinconsistency allowing
but disallow­rights,ofprotection propertyor for thecontractupon

435-36, 224 A.2d at 591.Id. atan action in tort.ing

may maintain aa child born aliveour hold thatBecause cases
útero,while ininjuries sustainedforagainstof anothercause action
negli­in tort for the mother’sher mothersue his ormayand a child

of action againstalive has a causea child bornit follows thatgence,
injury tothat causednegligencethe mother’shis or her mother for

in útero.the child when
liabilitymother from tortto immunize thedefendant usurgesThe

relationshipin the uniquereasonspolicy groundedupon publicbased
that therecognizeweto her fetus. Whileof the womanpregnant

per-is we are notfetus unique,between mother andrelationship
to herdutya mother’srelationship,thisuponsuaded that based

ofIf a has cause actionchild alegally recognized.not befetus should
birthoccurred aftermother for thatnegligencehis or heragainst

inchild, it nor accordlogical,the is neitherinjurythat caused toand
the motheragainstthat child’s claimto disallowprecedent,with our

months, ordays,to the childinjurythat causedfor conductnegligent
child’s birth.mere hours before the

againstdictatespolicythatargues publicThe defendant further
pro-this matter toallowingof becausecause actionplaintiff’sthe
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ceed women“deprives of the to controlright their lives during preg-
...nancy unfairly themsubjects[and] to unlimited for unin-liability

tended and often unforeseen consequences of every day living.” We
that ourdisagree decision atoday deprives mother of her toright

control rather,her duringlife pregnancy; she is required to act with
the care,of asappropriate duty we have consistently per-held other

act,sons are required to with respect to the fetus. The mother will be
held to the same standard of care as that required of her once the

ischild born. herWhether actions are negligent is a determination
fact,for the finder of the facts andconsidering circumstances of the
Moreover,particular case. if a determination based upon public pol-

icy can be made a cause ofdenying action logically recognized by our
law,case that determination should be made by legislature.the

Accordingly, we hold that a child born alive has a cause of
inaction tort against his or her mother for the mother’s negligent

conduct that inresults prenatal injury.

Reversed and remanded.

Johnson, J., Horton, J., concurred;concurred specially; Brock,
C.J., Batchelder, J.,and dissented.

Johnson, J., concurring Inspecially: this case the defendant filed
a detailed motion to dismiss on the basis that “New lawHampshire
has not specifically or aadopted recognized cause action byof an
infant or the infant’s father against the infant’s prenatalmother for
injuries.” The trial ruling “Granted;court stated: the Court is of the

allopinion that new established,causes of action all,should be if at
eitherby legislaturethe or the Supreme Court.”

I withagree Chief Justice Brock and Justice Batchelder that the
legal relationship between a mother and her isfetus irrefutably
unique and that we should approach this particularly sensitive legal
issue with utmost care and caution. The of aright child to suitbring

oragainst his for injuriesher mother to thecaused child before birth
is fraught with difficult issues which careful,should be resolved aby
case-by-case of the law.development

However, I thatbelieve the acts of thenegligent, mother inalleged
this case are actionable because a of the dutybreach of care owed to
her foreseeablyfetus could cause harm I,serious to the unborn child.
therefore, concur with ThayerJustices and Horton that a cause of
action has been stated.

Brock, C.J., Batchelder, J.,and dissenting: majorityThe con-
cludes that because parental immunity has been abrogated and we
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amaintainmayalivea child bornthatrecognizedhavepreviously
follows“itinjuries,prenatalforpartya thirdagainstof actioncause

her motherhis oragainstof actionhas a causealivethat a child born
into the child wheninjurythat causednegligencethe mother’sfor

thefully appreciatefailed toview, hasmajoritytheIn ourútero.”
rightsautonomyand physicalinto privacyintrusion theextent of the

hasthiscentral to issue—andwhich areconcernswomen—policyof
for alllaw holdsa rule ofthat suchimplicationsprofoundtheignored

become,are, may pregnant.orin this whoStatewomen
reststo the motherliabilityto extendwillingnessmajority’sThe

Admittedly, theliability.third-partyofan extensionlargely upon
a mat-liability follows astoliability maternalpartyfrom thirdstep

decisionsHowever, day-to-daythesubjecttowhetherlogic.ter of
isjudicial scrutinytoconcerning her pregnancyaacts of womanand
ofmechanicalby applicationato be decidedquestionaproperlynot
amust establishthe law whichRather, policyis the oflogic. “[i]t

675,Wallace, 120 N.H.v.liability,”on Wallacelimitationreasonable
than134, (1980) grounds ratheron677, (relying policy136421 A.2d

forof actionto extend a causein notdecidingand sciencelogic
dis-“must befetus), policyand theto a nonviabledeathwrongful

isinto whatinquiryanuponrelevant factors involvedfrom thetilled
938,467, 470, 529 A.2dTasker, 129 N.H.v.just.” Englandfair and

omitted).(1987) (quotation940
toa aliveincluded, allow child bornall oursjurisdictions,Virtually

negli-thebya fetus causedsustained as viableinjuriesrecover for
recogni-theuponThe of action is basedparty.of a third causegence

possible, to behas a to the fullest extent“right,that the childtion
Beal, AnMommy?”I“Can Suebody.”a sound mind andborn with

to herPrenatalLiability Injuriesa TortWoman’sAnalysis forof
Diego 1984).(MarchAlive, we21 San L. Rev. 325 WhileBornChild

as one factorsignificanceand itsvalidity rightthe of thisrecognize
ofconcerned that the assertioninquiry, deeplyin we arepolicythe

to third willmother, party,as acompareda theright againstsuch
vastly consequences.have different

inju-inflictednegligently prenatala third liable forHolding party
injuriesofbeginto life freelegal rightfurthers the child’sries

others, restrictsignificantlyof but does notby negligencecaused the
al-beyond the limitationsor actions of the defendantthe behavior

stand-large by longto the world atby dutythe owedready imposed
recently imposedthislaw. parties, despiterules of tort Thirding

fetus, theyto act much as did beforeto the are able to continueduty
onthe same thedutyrecognized. Imposingthe of action wascause
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mother, however, will constrain her behavior affirmativelyand man-
date acts which have traditionally solelyrested in the ofprovince the
individual judicialfree from scrutiny, guided, now,until by the
mother’s of responsibility moral,sense personal and not legal, obli-
gation to her fetus.

it is trueAlthough that the law may impose onliability based the
special certainrelationship parties,between we can think of no exist-

one,ing legal to thisduty analogous which could such detailsgovern
of a diet, exercise,woman’s life heras sleep, activity,sexual andwork
living environment, and, course,of nearly every heraspect of health
care. aImposing legal duty a to her aupon mother fetus creates legal
relationship which is irrefutably unique. “No other plaintiff depends
exclusively on otherany defendant for for lifeeverything necessary
itself----As opposed defendant,to the itthird-party is the mother’s
every waking which, worse,and momentsleeping for orbetter
shapes the prenatal environment which forms the world for the de-
veloping fetus. That this is so is anot itpregnant woman’s fault: ais
fact of life.” Stallman v. 267, 278-79,125 Ill.Youngquist, 2d 531

355, (1988).N.E.2d 360
The majority discounts problemsthe withassociated legally rec-

a mother’s toognizing duty assures,her fetus and that by subjecting
the relationship to an of care” and“appropriate duty by theallowing
factfinder to make a determination of negligence, no significant
rights deprived.will be This conclusion thebegs Whatquestion: will
be the judicially defined standard of for aconduct woman?pregnant
Indeed, is it subjectto apossible action,woman’s judgment, and be-
havior theyas relate to the well-being of her a judicialfetus to deter-
mination of reasonableness in a that ismanner andconsistent free
from arbitrary results? haveWe serious doubts.

While we are less troubled with the role of the infactfinder assess­
ing foreseeability, despite myriadthe circumstances and complex­
ities of the factors at play, we question whether the nature and scope
of the duty can be witharticulated consistency and predictability by
the courts. Presumably, the determination would “vary according to
whether a pregnancy plannedwas or unplanned, to whether a woman
knew she was soonpregnant after orconception only knew after

months,several to whether hadshe the financial resources with
which to possibleaccess the best medical care oravailable was un­

anyable to get prenatal 279,care.” 125 Ill. atYoungquist, 2d 531
N.E.2d at In circumstances,360. addition to generalthese the court
would have to consider the more specific day-to-day decisions of the
mother theand detailed circumstances surrounding her pregnancy.
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ever,seldom, if be deter­canMoreover, dutyofbecause extent“[t]he
settingina its environmentalall the facts of transactionmined until

available,” thelaw is foundknown, rule ofand some appropriateare
Green, Fore­hindsight.ofis, oneunfortunately,of dutyquestion

(1961).1401, 1418L. Rev.Law, Colum.in 61seeability Negligence
complicatedof the subtle andjudicial scrutinyafter-the-factSuch

wholife for womenmay makepregnancya woman’saffectingfactors
intoler­contemplating pregnancymerelyor who arepregnantare

toisthe coursereasons, convinced that bestwe areable. For these
obligationremain a moralher fetus toof a mother todutyallow the

women, already freely recognizediswhich, majorityfor vast ofthe
law.compulsion byand withoutrespected

withreached our conclusiondifficult, and we have notThis issue is
child’sfor thecountervailingThe concernsease or without doubts.

injuries and hisfree inflictednegligently prenatalto be born ofright
are alsofor harm are Wesignificant.or her to recover suchright

of itsfrom the actsinjuries negligentthat a fetus sustainmayaware
the be-implicate unique relationshipthat notmay directlymother

concerned, however, that a rule ofmother and fetus. We aretween
in-the mother thatto acts ofattempting distinguishlaw between

mayand those that considered commonvolve interests beprivacy
in inline-drawingtorts result inconsistentarbitrary resultingwould

abroga-withpoint, dealing partialverdicts. On this we find the cases
“thetion for acts exerciseparental immunity excepting involvingof

in-andparental authority closely analogousof and discretion” to be
Hartman, 852,bystructive. See Hartman Hartman v. 821 S.W.2d

(Mo. 1991) (en banc) immunity exceptions856-57 (rejecting parental
toarbitrary parentingbecause of distinctions between acts unique

not).and those that are
that if canupon public policyWe conclude a cause of action based

pri-be created with sufficient the mother’ssafeguards protecting
interests, then,it Untilvacy by legislature.should be fashioned the

a tojudicial publicas matter of both and we would declinepolicy,
a of a or herrecognize by againstcause action child born alive his

in injury.for negligent resulting prenatalmother the mother’s acts


