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CountyMerrimack Probate Court
No. 89-526

In re Estate of Richard S. Rolfe

4,November 1992

McNicholas, (RichardHampe and of Concord A. onHampe the
brief and for theorally), heirs.

(FredericSmith,Upton, Sanders & of Concord K. Upton and
brief,Gilbert on theUpton and Gilbert Upton orally) for First Capi-

tal Bank and Frederic K. Upton.
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(William Cullimore, DirectorB.Arnold, attorney generalJohn P.
brief), brief, curiae.as amicusTrusts, byon theof Charitable

brief,Manchester, amicus curiae.asHolland, byofJohn S.
(Ro-Middleton, P.A., of ManchesterMcLane, &Graf, Raulerson

curiae.brief, as amicusbrief), byA. a. on theRaulerson &bert

J.P.A., (Cynthiaof ManchesterDevine, Millimet & Branch
Asso-Bankersbrief), Hampshirefor the Newbythe briefLarose on

ciation, amicus curiae.as
(ArthurP.A., H.of LaconiaMitchell&Nighswander, Martin

brief), brief, asbythe am-A. onMargaretand DemosNighswander
curiae.icus

Patenaude, R.R. Jones and RobinBrock, CynthiaR.SallyC.J.
under theof and beneficiariesdaughtersthe the decedentBagley,

(Cush-will, County Probate Courta Merrimackdecedent’s appeal
J.) inattorney’sand fees theawarding total executor’sing, decree

deliberation, and remand.$26,000. we reverseamount of After much
25,1988, the bulkJanuary leavingtestate onRichard S. Rolfe died

The totaldaughters.his to and threesurviving spouseof estate his
$1,189,270.50.estate, at Fol-non-probate,and was valuedprobate

tonominated individual servenon-mandatorythe refusal of alowing
will,co-executor, Bank, with thein accordance wasCapitalas First

bank, turn,the in named Richardnamed executor of estate. Thesole
long-time attorney,the Theas trust officer. decedent’sEdmunds

tohired the executor render serv-Upton, Esq., byFrederic K. was
ices for the estate.

All landin his and“perfectThe affairs were order.”decedent’s
sold,to been hethat had wanted had andliquidatehepossessions

in account at First Capi-had the bulk of his assets a custodialplaced
account, managedof the Rolfe’sBytal. virtue the custodial bank

hadcomplexwere no issues that to beand his bills. Therepaidassets
attorney.thebyhandled either the bank or

estate,anclosingthe cost fees for outpotential highAware of of
andconcerns to both the executor thethe theirdaughters expressed

to an the soon afterand obtain estimate of costsattorney, attempted
estimate,In an the weredaughterstheir father’s death. lieu of actual

the compensa-a of fee which basecopy probate guidelines,thegiven
estate,value theuponof and the the ofattorneytion the executor

by the court.and were told that the fees would be set
thecalculatingfee and that costsUpon guidelines,theexamining

$80,000, formally de-Cynthia requestedin of Jonescould be excess
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tailed information about the executor’s attorney’sand whichfees
estate,would be to the tocharged but no avail. Following additional

inquiries by the thedaughters, executor informed them that it was
to setpremature the fees because it was unknown “exactly how much

work involved to complete[would be] administration of the estate.”
Finally, pressedwhen one ofby daughters,the agreedthe executor

done,that the fees could onbe based the work than havingrather the
court establish properthe award.

the time of 1988,Between Rolfe’s death and May several inquiries
towere made ascertain a “ballpark” fees,estimate of nothe but ac-

Then,tual werefigures ever discussed. in a Cynthialetter to Jones
27,1988,dated May the officertrust indicated that because the dece-

dent was a friend Attorneyof “we toUpton, hope make daugh-[the
happy.” According Patenaude,ters] to the testimony Sallyof this

down,assured them thethat fees would be kept theyand decided
toagainst taking any action have the executor changed. Unbe-

however,knownst to the daughters, the executor senthad a letter to
Attorney Upton just the week before thatstating he was sure that
the bank would be the maximumseeking amount allowable under the
guidelines.

account,Following filingthe of the first the executor and attorney
ofsought $17,000 $13,000fees respectively.and figureThis was unac-

ceptable the daughters. discussion,to After some both the executor
and attorneythe offered to by $7,000,reduce their fees a total of but

in $10,000this was still excess of the thefigure daughters thought
was sufficient. The thedaughters challenged fees in court.probate

The courtprobate found:

“After held theon third of A.D.hearing day October 1989
and ofupon consideration the of the ofValue assets this es-
tate, assets,the nature of the the amount of bywork done

estate,the executor and the forattorney the together with
experttheir qualifications, the risks involved in handling

evidence,this estate alland the the Court finds executor’s
fees and inattorney fees the total amount of twenty-six

($26,000)thousand dollars to be reasonable hereby ap-and
said forproves sum from thepayment assets of this estate.”

daughtersThe toappealed this court. After briefing argu-and
ment, supplementalwe ordered onbriefing reargumentand the issue
of “what standards should to theapplicable bybe determination the
probate court of forcompensationreasonable fiduciaries theirand

Weattorneys.” invited amicus curiae briefs from the legal and bank-
ing communities parties.and other interested
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rea-determiningfocus inprimarythat theargueThe daughters
onattorney should beandthe executorforcompensationsonable

abusedcourtprobatethat thefurther contendTheyexpended.hours
court’s$26,000 probatein and that thefeesawardinginits discretion

estate’sTheinappropriate.guidelinesthe fee wasofconsideration
hand, undue consid-contend thatotherattorney, on theexecutor and

for the moreunjustto resultswould leadof time recordseration
bethus, a of factors shouldworker; varietyefficientandexperienced

of the estate.considered, the sizeincluding
in determiningusedshould beto what standarddiscussingPrior

The feefeefees, guidelines.the of thefirst address issuethe we
Grandpre 10al.,et NewDeout in C.which are setguidelines,

Hampshire 306,§ atand ProcedurePractice, Probate Law
incourts 1973. Underthe(1990), adopted by probatewere first106

attorney are calcu-the andthe total fees for executorguidelines,the
on the of the estate.lated valuebased

have never for-concern, which weguidelines,theseMuch to our
all estate execu-ofto be the cornerstonenowmally approved, appear

with suchproblemspotentialvaluations. Theattorneyand feetor
in numerousmanifest themselvesmany mayare andvaluations
establish theguidelines allegedlyFor theexample, althoughways.

seektoallowed, naturally predisposedarefee fiduciariesmaximum
fee under themaximum, maximumto make thethereby tendingthe

an estate. This is es-foraverage settlingthe feeactuallyguidelines
can thefiduciary petitionthat thetrue in of the factlightpecially
in an extraordi-that in the guidelinesan above setcourt for award

nary case.

to beproves problematicfee alsoThis manner of calculation
to acase, negotiateexecutor refuseattorneyin the andwhen, as this

fee. The executor andfee, on the courts to set therelyratherbut
guidelinefee below the feemay just slightlythen set theirattorney

the feethat, it is withinwith the becauseimplicationmaximum
addition, the guidelinesit In becauseperis se reasonable.guidelines,

no individualtogether there isattorney’sexecutor’s and feeslump
that theFinally, we note feeaccountability performed.for work
courts, wereprobatethebyat the of their approvaltimeguidelines,

by RSArequiredasapprovalto this court fornever submitted
pastand theirguidelinesthe of theruling legalityWithout on547:33.

courtuse, probateof the use of the feeexpressly disapprovewe now
of executor’s and at­the reasonablenessestablishingforguidelines

infees estate cases.torney’s
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We turnnow to what arestandards to be applied by the court
when determining compensationreasonable for at­fiduciaries and
torneys. Initially, we note that the probate court did not separate the
fees toawarded the executor from those toawarded the attorney. A
general made,award was with no separate offindings fact regarding
the work attributable to either the executor or the Inattorney. this
case, the andattorney executor agreed theyon how splitwould the

However,total award. because the standards to appliedbe to execu­
tors and attorneys, as well as work performed by each, differ,the the
probate court must make separate findings and determine the fees
separately.

This court has long held that an executor is entitled to a “commission.”
McI­ Goldthwaite, 331,nnes v. 94 337,N.H. 52 795,A.2d 800
(1947); 9, (1874);Lucy v. Lucy, West,55 N.H. 11 Gordon v. 8 N.H.

(1837).444, Lucy,455 In we held that a reasonable commission for
the settlement of “ordinary”an estate was two and one-half percent

moneyof the “collected and Lucy, 10-11;accounted for.” 55 N.H. at
Gordon,see 8 N.H. at 455. From that point,starting we then exam­

ined the of thecomplexity estate and the executor’s responsibilities
in oflight rendered,the services with “the amount dependent upon

risk,labor,the responsibility and of particulartrouble each case.”
McInnes, 337, 800;94 N.H. at 52 A.2d at see 55 N.H. atLucy, 10-11

the amount(determining time, care,based on “the risk, and respon­
sibility” estate).involved in administrating an

Although we of theapprove analysis insubsequent adopted these
cases, nowe longer endorse the two and one-half percent starting
point. By work,theconsidering added responsibility and risk in-

estates,volved largerwith the court willprobate adequately com-
ofpensate estates;executors larger it is not necessary to base the

fees solely on the ofvalue the estate.

result,aAs the probate court must consider the above-refer­
enced Mclnnes factors and their inapplication each case. We realize
that this will undoubtedly increase the workload of probatethe

However,court. in our it isopinion, fundamentally unfair to the heirs
and beneficiaries to require them to contest the requested executor’s

infees order to obtain court determination of their reasonableness.
The role notcourt’s is tomerely fees,“rubber thestamp” requested
but rather to exercise its indiscretion each case to determine what
fees are reasonable. Accordingly, the size of the estate is but one
factor to considered,be with the final feeexecutor’s determination

based on thebeing actual work performed and the concomitant artic­
ulable risks and responsibilities in a case.particular
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be bother-mayrecordstimethat detailedacknowledgeWhile we
advised that451, stronglyit isGordon, at8 N.H.to seekeep,some

performedand worktime expendedthea record ofkeepfiduciaries
ofin determinationcourt itsthe probatein order to aidestateon the

itsmust basethat the courtnot meanThis doesfee.appropriatethe
Rather, is tothe goalsubmitted.time recordssolely on theruling

of theand natureof the timea pictureclearerthe courtprobategive
ofof the sizestatementlineof a bottomjustinsteadinvolvedwork

the estate.

attorney’soffees, the reasonablenessAs with executor’s
v.Couturevarietya of factors.an ofis based on examinationfees

1184, 1186294, 296, A.2d371Groceries, Inc., N.H.117Mammoth
967, 678, 681963, A.2d380Estate, 117 N.H.(1977); re BergeronIn

2-106(B) in deter­Rule(1977). Couture, Disciplinarywe relied onIn
Couture, 117 N.H. atfee.attorney’sof anthe reasonablenessmining

“reason­to determinefactors used296, at 1186. The same371 A.2d
in2-106(B) Ruleare embodiedRuleDisciplinaryfees” underable

Responsibility.1.5(a) of ProfessionalHampshirethe Codeof New
1.5(a) of factors:non-exclusive listaprovidesRule

difficultyand“(1) noveltytherequired,the time and labor
performtoinvolved, requisitethe skillandquestionsof the

legal properly.the service
client, that the ac-(2) likelihood, to theif apparentthe

otherprecludewillemploymentof theceptance particular
lawyer.by theemployment

for similar(3) localityin thecustomarily chargedthe fee
services.legal

(4) the results obtained.the amount involved and
(5) byclient or theby theimposedthe time limitations

circumstances.
(6) relationshipthe professionalthe nature and oflength

with the client.
(7) lawyertheability ofthe andexperience, reputation,

services; andthelawyers performingor
(8) contingent.”is orwhether the fee fixed

circumstances, mustfactors, any otheralong appropriateThese with
appro-in of thethe court its determinationby probateconsideredbe

Toyota/Volvo,the See Cheshireattorney.fee to be awardedpriate
(1989).788, 790O’Sullivan, 168, 170-71, 562 A.2dInc. v. 132 N.H.
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As in most matters of billing, attorneys representing estates
should accuratekeep detailed records to the best of their ability evi­

thedencing work performed and the time Theexpended. court is
then reasonably mayinformed and itsproperly exercise discretion to
establish the fees to be awarded. Accordingly, we remand for a deter­
mination of the appropriate fees to be awarded the executor and the
attorney in this case.

Lastly, we address a ofpoint great concern: the fact that the
daughters’ forrequests information concerning the ofterms the
fiduciary’s and attorney’s representation of the estate were not re-

into asponded direct manner. The executors,better forpractice is
attorneys, and those having estates,an interest in at the ofinception
their relationship, to openly discuss the options and terms for pay-
ment of toservices be rendered the estate and attempt to reach a fee
agreement. such anAlthough agreement is not binding on the pro-

court,bate it is ancertainly important factor to be considered when
determining the final fee. See Prob. Ct. R. 36.

Due to the breadth of our of 27, 1990,order June inviting amici
curiae, the New Hampshire Bankers Association afiled brief defend-
ing guidelinesthe apromulgated by resolution a specialof commit-
tee of the onprobate 17,1980,courts November material to the fees
of in probate undertake,trustees trusts. We time,do not at this to
prescribe an appropriate standard for the determination of those
fees.

Reversed and remanded.

All concurred.
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