
329

theythathave felt relievedwellwitness, mayherejurorsthechild
themselves, mayandjudgmentmake this difficultnot have towould

v. Campbell,Statethe officer.obligationthe tohave transferred Cf.
(1985) (where testifies330, expert112, 116, 333A.2d127 N.H. 498

would raise theof ...importance“auracredibility,witnessregarding
theirto usetheir responsibility. . surrenderrisk that . wouldjurors

credibility”).a witness’sjudginginown common sense

aessentially cred­ultimately andthat the case wasGiven
defendant, that theandthe and thecontest victimibility between

suc­the defense with somebyattackedcredibility had beenvictim’s
that the erro­a doubtcess, beyondconvinced reasonablewe are not

jury’snot thedid influencelay testimonyadmittedneously
the We thereforevictim over defendant.to believe thedetermination

error.not harmlesstestimonythis wasthat the introduction ofhold
challengedexamine the otherthis need notholding,In of welight

testimony.of theportion

Reversed and remanded.

All concurred.
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Abbott, Jr.,W. Kirk defender, Concord,assistant appellate of by
orally,brief and for the defendant.

Batchelder, defendant, Lemieux,J. The Ernest was convicted
J.)after a jury (Smith,trial in Superior Court of four counts of ag-

gravated assault, 632-A:2, XI,felonious sexual RSA and one count of
assault, III,felonious sexual 632-A:3,RSA all againstcommitted his

(1)daughter. On appeal, argues:the defendant that the indictments
ofcharging violations 632-A-.2RSA were infirm for alleging he acted

(2)“knowingly” rather than “purposely”; and that trialthe court
erred in allowing a to testify indirectlywitness that she believed the
victim had been sexually assaulted theby defendant. We affirm.

1989, wife,In defendant,the his and their eight-year-old daughter
lived in an inapartment Berlin. The defendant’s wife left for work

a.m.,each day victim,at 6:30 and daughter,his the forleft school
and victim,between 7:30 7:50 a.m. toAccording the sometime after

Christmas 1989 and thecontinuing through following de-April, the
fendant inregularly engaged sexual conduct with her between the
time her mother left for andwork when she went to school. The de-
fendant threatened to hurt the ifvictim she ever revealed to anyone
what he was and hedoing, told her that no one would believe her
because she had lied before.

The victim aeventually developed rash on her inner thighs and on
her In thevagina. defendant’s presence, the victim’s mother said she
would take the victim to the hospital if the rash worsened. The de-
fendant then discontinued the forassaults two weeks. Shortly after

assaults,he resumed the the victim told her mother about them. On
10, 1990,April Losee,Joanne a child protection service worker em-

ployed by the State forDivision Children and Youth Services
(DCYS), received an complaint. Losee,abuse Ms. together with a
juvenile services officer thewith Berlin Police Department, con-

anducted interview of victim.the

firstThe issue on appealraised concerns requisitethe mental
state for conviction of aggravated felonious sexual assault. The State

initiallycontends that the defendant waived any such tochallenge
the byindictment not it untilraising after trial ofby way a motion to
set aside “Assumingthe verdict. arguendo that the motion was
timely,” 287, 291,State v. Mansfield, 512,134 N.H. 592 A.2d 515
(1991) (indictment in motion forchallenge judgment notwithstanding

verdict),the the defendant cannot prevail; recentlywe have decided
the issue him. v.against 191,See State 136 N.H.Ayer, 612 A.2d 923
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assaultfelonious sexual(1992) for aggravatedmental state(requisite
“knowingly”).is

in permittingtrial court erredthat theNext, arguesthe defendant
worker, Losee, opin-herMs.to from the DCYSelicitprosecutionthe

trial, conference atafter a benchAtvictim was credible.ion that the
wereobjections anticipated questionsto thethe defendant’swhich

overruled, testified as follows:Ms. Losee
[victim], youdidof the—a of interviewyourAs result“Q.
not she had beento whether ormake a determination as

subjected to abuse?
Yes, IA. did.

in order tothat, stepstakeyoua result of didAnd asQ.
further abuse?anyand avoidherprotect

Yes, I did.”A.
as an ex-qualifiedhad not beenthat the witnessAcknowledging

laywas inadmissibletestimonythisthe concedes thatStatepert,
indirectlyLoseetestimonythat“[t]hroughbecauseevidenceopinion

credible.” Theaccount washer that the victim’sbeliefconveyed
themaintains, however, admitting testimonyinthat the errorState

doubt.beyondharmless a reasonablewas
thenot harmless becausethat the error wasarguesThe defendant
attestimonyand thecredibilityon therested victim’sprosecution

believe,notcredibility.that We dobolsteredimpermissiblyissue
as to have contrib-however, of such characterthe wastestimonythat

testimony weopinionthefindings guilt.the of Unlikejury’suted to
325,v. 136 N.H.Reynolds,error in Stateto reversibleheld constitute

anot directed to(1992), specifichere wastestimonyA.2d 637 the615
to it.explainin an effort Ad-testimonyin the victim’sinconsistency
that she believedtestimony impliedditionally, although Ms. Losee’s

in-alreadyeffect had beenvictim, to the sametestimonythe other
aif made judgment,asked she hadobjection.without Whentroduced

victim, child’s safety,relative to theon her interview with thebased
Ianswered, “I she was at risk and thatthatMs. Losee determined

safety.”in to for hermy responsibilities providecontinueneeded to
excluded, the juryat issue had beenThus, testimonyeven if the

testi-before it. Theopinionthe witness’snonetheless have hadwould
Kenna,v.cumulative. Statemerelythereforeat issue wasmony Cf.

(1977).427,305, 309, 430117 N.H. 374 A.2d

Moreover, to the defendant wasdamagingthe evidence most
detail, thatin of the various sexual actsvividdescription,the victim’s
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the defendant her performforced to on a regular basis. Viewed next
to the ofstrength this testimony, opinionMs. Losee’s testimony was
inconsequential. ofOur review the record beyondconvinces us a rea-
sonable doubt that opinion verdict,the did nottestimony affect the
and its introduction into evidence was harmless error. See v.State
Anctil, 623, 626, (1991)134 213, (victim’sN.H. 598 A.2d 215 descrip-

assaults,tive account of sexual not erroneously opinionadmitted tes-
verdict).led totimony,

Affirmed.
All concurred.
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