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tocapitulate anytothe associationcompelcould notschool boardthe
CBA,4.13 theofimposed by sectionterms, the “deadline”despite

have coercedcould been273-A:3, I, the teachersand thusRSAsee
thewagesof lower beforethe offerschool board’sacceptinginto

new agreement.had anegotiatedassociation
terms would be mod-stated that theirthe contractsAlthough new

byreached thesubsequent agreementanyin accordanceified with
association, was left at a signifi-the associationand theboardschool

contracts, thesigned,once bounddisadvantage. The newcant
a wasthe until new CBAbyto the terms school boardteachers set

tolittle incentive to agreethus the school boardnegotiated, giving
negotiationit to theencouraging prolongandwages insteadhigher

shifted the ofunlawfullyThe actions balanceschool board’sprocess.
in favor273-A of the schoolchapterRSAguaranteed bypower

board.

“direct with thedealing”hold that the school board’sWe
faith withto in the associa­duty bargain goodteachers violated its

XI; :3, I; :5, 1(e),tion, 273-A:l, and therefore declare thesee RSA
contracts, the un­productthe of school board’sJune 1990 teachers’

the order and“direct invalid. We reverse PELRB’sdealing,”lawful
273-A:6,to RSA VI.pursuantremand for remediesappropriate

Reversed remanded.and

All concurred.
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Wolfeboro, Cazden, of Man-and Elizabeth& ofVarney,Walker
(Robert brief,the and Mr.C. and Ms. onVarneychester Cazden
orally), for theVarney plaintiffs.

(JohnP.A., Barto on the brief andPuffer,& of Concord W.Barto
for the defendants.orally),

Bates, Concord, Mu-by Hampshireof for the NewTimothy brief
Association, as amicus curiae.nicipal

town)(theJohnson, of and the Wolfe-J. The Town Wolfeboro
board)(the Supe-from a decision of thePlanning appealboro Board

J.) a H.owned Charles(Temple, involving byrior Court subdivision
(the owners). theRichard The court reversedSmith and D. Kourian
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board’s decision to inreconfigure lot 3 the owners’ subdivision and to
deny the owners’ application for certification of lot 3 as suitable for
residential Thedevelopment. court awarded for adamages tempo-
rary buttaking denied the requestowners’ for attorney’s fees. The
owners cross appeal for an ofaward fees. We reverse the superior
court’s award of damages, but affirm the court’s inorder all other
respects.

Smith and Kourian are owners and developers of Embassy Es-
tates, a 44-lot insubdivision Wolfeboro on the shores of Lake Win-
nipesaukee. 6, 1987,On October the board forapproved residential
use forty-one out of inforty-four lots the owners’ subdivision. The
board placed 1, 2,restrictions on 3,lots and restricting them against

use,residential but granted rightthe to reopen the issue of the “suit-
ability” of those time,lots for residential at anyuse under the subdi-
vision inregulations 20,effect on July 1987.

After the subdivision was approved, 2,the 1,town taxed lots and 3
as separate lots at assessed values comparable to buildable lots in
the subdivision. The lots are shown separately on a plan recorded at
the ofregistry deeds and on Wolfeboro’s official plat.

In preparation for reopening the issue of thesuitability, owners
obtained permission from the New Hampshire Water Supply and

(WSPCD)Pollution Control Division to install individual septic dis-
posal systems 1, 2,on lots and 3.

1988,In March the town amended its zoning ordinance to increase
setback requirements. The amended ordinance did not apply to “lots

8,of record” as of March 1988.
In 1988,September the appliedowners to the board to reopen the

issue of 1, 2,the suitability of lots and use,3 for residential and to
remove the restrictions the board had placed on the lots. At that
time, the owners submitted to the board three individual septic sys-
tem whichdesigns had been approved WSPCD,by the and which
showed the location of the septic tank and leach fields on each lot.

The board matter,held two hearings on the and ultimately voted to
deny the owners’ thatrequest the board declare lot 3 suitable for
development. Immediately thereafter, the chairman of the board
read aloud the following previously prepared motion:

“The motion is that Lot 1,3 on a of 2plan Lots and 3 of
Estates,Embassy prepared for Charles H. Smith and Rich-

ard D. Kourian presented by Co.,White Mountain Survey
Inc., to the Planning 18,1988,Board on October be enlarged
by the addition of a portion 2,of Lot lying between Lot 3 and
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of Lake Win-the shoreset atat a diskline beginninga
running1 2 andLots andofboundaryat thenipesaukee

foot rightof the 50east sideon thesouthwesterly pointto a
ofboundaryat theplanon saidPointway Hopewellof of

isenlarged approvedS as3, that Lot2 and andLots for
is to bemotion and dateA to thisuse. referenceresidential

byand recordedfor signatureand copieson the planplaced
office.the planningtoand to be presentedBoardthe

2 to onLots and 3 are beareas ofin anddimensionsChanges
the plans.”

1 and 2added.) to add “LotsamendedThe motion was(Emphasis
objectedownersuse.” Theresidentialagainstrestrictedshall remain

ofalter the boundariesoriginalmotion tounexpectedto the board’s
board,The how-to the owners.3, noticeany prior2 and withoutlots

effect of the en-motion. Thethe amendedever, approvetovoted
3,to lotfrontagelakeall of lot 2’slot 3 was to transferoflargement
2soil, to make lotandof its better-drainedlot 2 of mostto deprive

whichfrontage requirements,andin terms of lot sizenonconforming
developed.notthat it could beguaranteed

courtto the superiordecisionthe board’sappealedThe owners
(1986) (amended 1991), that the677:15, allegingIto RSApursuant

The advancedunreasonable. boardillegalwas anddecisionboard’s
(1) thewas concerned withthe boardreasons for its decision:two

1, 2, 3;lots andacrossright-of-wayof a privateexistencepossible
(2) inadequate.weresystemsproposed septicthe felt theand board

and reversed the board’s de-both reasonsrejectedThe trial court
ofdevelopmentwhich preventednot remove the restrictionscision to

restrictions,lot 2’s and nothe issue ofIt remanded to the boardlot 3.
The ownersof the court’s order.taken from that partwasappeal

Therefore,of trial. lot 3beginning1 from the at thelot caseremoved
in appeal.lot involved thisonlyis the

1989, agree-into a and salepurchaseIn the owners enteredJune
$933,000.2 The was conditionedagreementfor lots and 3 forment

a The wasability building permit. permitthe to obtainbuyer’supon
onplacedto lift the conditionsbecause of the board’s refusaldenied

forththe lots as set above.
$466,500 a for lot 3pricethat was reasonableThe trial court found

trial, value of lot1989, time of the fair marketbyin but that theJune
$330,000. that board had ef-to The court held the3 had dropped

decision, and awarded theits unreasonable“taking” byfected a
of their$136,500 takingfor thecompensation temporaryasowners

property.to theirright develop
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I. Right-of-Way

The town concedes that a determination of the status of the al-
leged right-of-way was not within the board’s jurisdiction. Short v.

415, 416, (1981).Town 121Rye, 183,N.H. 430 A.2d 184-85 How-of
ever, the thatarguestown the board was permitted to on therely
uncertainty surrounding the as aright-of-way basis for thedenying
owners’ application.

need notWe decide whether the planning mayboard rely
aupon uncertainty regarding lot,possible encumbrance aupon be­

cause in this case the trial court specifically found that lot 3 “was a
suitable lot for residential use.” The trial “Thus,court concluded: it
was unreasonable for the Board to deny plaintiffs’the request to
remove the restriction Loton 3 residentialprohibiting use.” The rec­
ord sustains these findings.

H. Zoning Regulations

The town thatargues the matter of setbacks was not be-properly
and, therefore,fore the board that the trial court improperly decided

1, 2,that lots and 3 were lots of record as 6,1987,of October so as to
be fromexempted the March 1988 zoningamended ordinance.

We find that the issue of which setback requirement applied
was properly IV(before the board and trial court. Section paragraph
R of the Wolfeboro Subdivision Regulations dictates that each “pro­
posed subdivision shall conform” localto planning and ordi­zoning
nances. The board’s evaluation of the owners’ couldproposal not
proceed without a preliminary determination of how far the pro­
posed septic systems and houses had to be set back. The board as­
sumed that the amended 1988 setback requirements applied,

counsel,to anpursuant opinion of and reconfigured the lot bound­
aries in on that inpart basis. theImplicit board’s decision was the

1, 2,determination that lots and 3 were not “lots of record” as of
March 1988.

We will the decision of the trialuphold court unless it is un­
supported by P,the evidence or is legally erroneous. K & Inc. v.

Plaistow, 283, 289, (1990).804,Town 133 N.H. 575 A.2d 808 Theof
1, 2,trial court found that lots and 3 were separate “lots of record”

Y,within the of A ofmeaning paragraphSection the Wolfeboro Zon­
Ordinance,ing which states that case of a lot of record or dwell­“[i]n

8,1988,”unit ofing existing as March front onlysetbacks are thirty
feet, and side and rear setbacks ten Inonly feet. of thesupport trial
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recordedplanthat the subdivisionnotethe ownersfindings,court’s
separateforty-fourshowsof DeedsRegistryCountythe Carrollat
after the1, 2, separatelyand 3lotstown taxedlots, that theand

approval.1987 subdivisionOctober
meanread tobeof record” shouldthat “lotarguestownThe

that the trialfindWepurposes.”for residentialof record usable“lot
lots wasof theto the grandfatheringrespectwithcourt’s decision

no evi­has presentedThe towncorrect and reasonable.legallyboth
into the ordinanceto readuspersuadethat wouldargumentdence or

if did ac­Moreover, even weit suggests.requirementadditionalthe
2, “usable”1, and 3 werethat lotswe findargument,the town’scept

zoned for sin­lots werein 1988. TheMarchpurposesfor residential
for resi­therefore, usableand, they wereuseresidentialgle-family

agettinglikeapproval,the board’sObtainingpurposes.dential
in prepara­takento bestepsone of themerelywasbuilding permit,

for development.tion

SystemsIII. Septic

onsystem designsepticthe proposedthatarguesThe town
thesafety, despiteandhealthpublictoinadequate protectlot 3 is

Durant v.citescorrectlyThe townof the system.approvalWSPCD’s
(1981), prop­for the352, A.2d 140Dunbarton, 121 N.H. 430Town of

in on its ownrely partis entitled tothat a board“planningosition
for subdivisionin acting upon applicationsexperienceandjudgment

A board is not bound357, 430 A.2d at 144. planningId. atapproval.”
WSPCD, and istheof another such asagency,a determinationby

standards.exacting protectivemore orfree to enact
however, guide appli-tocase, there are no local standardsIn this

forrequired septiciswhat, approval,to WSPCDbeyondcants as
IA( B of the Subdivi-WolfeboroparagraphSectionsystem approval.

a for “landdisapprove planthe board toauthorizesRegulationssion
for be-building purposescannot be usedsafelyof character assuch

fire, orfrom flood otherperilto health ordangercause of exceptional
bytaken the ownermeasures have beenmenace ... until appropriate

F provides:Paragraphlessen such hazards.”agent toher]or his [or
systemssewerby publicin servedcurrently“That areas not

adequateto provideof the subdividerresponsibilityit is the
lot is toadequatethat the area of eachinformation to prove

individual sew-of anoperationthe installation andpermit
ofinformation consistmay.... Suchsystemage disposal

Pollutionand Con-Supplyof... the State Waterthe report
. . . .”trol [Division]



344

Therefore, although developerthe has the initial of prov-burden
ing adequate sewage there is a thisdisposal, presumption under reg-
ulation that WSPCD of an on-siteapproval system issewage

of a safeadequate proof septic system. Once the owners produced
the WSPCD’s the lots should have been inreport, approved, the ab-
sence of other evidence that the septic systems still anposed “excep-
tional to health.”danger

respectWith to the health threat from septic systems,the the
primarily chairman,board relied on a memo from the board’s who is

not inqualified the record as an thatexpert, nitrates and phosphates
bynot oxidized areseptic systems the most sourcesimportant of

lake pollution, swales,and that a septic system with whichdesigned
lacked,the systemowners’ apparently is more effective in removing

those from thepollutants effluent. The board also relied on testi-
mony that had been provided by one of the owners’ in aexperts prior,
unrelated proceeding before the board.

The board’s concerns about lake arepollution Thelegitimate.
town passis free to ordinances setting higher septic system stand­

485-A:32,ards than WSPCD currently requires. See RSA I. How­
ever, maythe board not deny subdivision on an ad hoc basisapproval

vaguebecause of concerns. See Barrington East Owners’ Assoc. v.
627, 631, (1981)Town 121Barrington, 1266,N.H. 433 A.2d 1268of

(board’s decision must be based on more than mere personal opin­
members).ofions its Under the Wolfeboro Subdivision Regulations

decision,in atplace the time of the board’s onlythe basis for denying
approval inadequatebecause of was asewage disposal thatshowing
the proposed septic system posed an to“exceptional danger health.”
The apparentlyboard based its decision on its thatbelief there

a septic systemexisted to thesuperior one the owners proposed,
despite the absence of that thetestimony proposed system anposed
“exceptional to health.”danger

However, the fact most damaging to the town’s is that itargument
did lotapprove septic system3’s and its on“residential use” the
condition that a 2of lot beportion appended to lot 3. The recon-
figuration of lot 3’s border did to alternothing the proposed septic
system or lessen the hazard therefrom. The board did not require
any change design Therefore,of or location of lot 3’s septic system.

mustwe conclude that the board did not find that septic systemthe
on lot anposed3 to health.”“exceptional danger

We conclude that the board had no valid basis for denying the
owners’ motion to declare lot 3 suitable for residential development,
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on theplaceditthe restrictionshave removedshouldand the board
lot in 1987.

TakingIV.
atoof a regulationapplicationwhen theA occurs“taking”

hisuse ofeconomically viableanthe ownerdeniesparcelparticular
318, 322, 577 A.2dHanover, N.H.133v. TownBuskeyland.or her of
not(1990). permanentlydid406, the decisionAlthough board’s409

land, it could neverthe­theirdevelopof torightthe owners adeprive
See Firsttaking.”“temporaryit aif effectedcompensableless be

(1987).304, 318482 U.S.County,Los AngelesLutheran Church v.

froman ownerthatregulations prevent“Reasonable
to others orinjuryitin a that causeswaysuchhis landusing [or her]

may requirenotof their landusethem of the reasonabledeprives
590, 598,121 432Keene, N.H.Cityv.Burrowscompensation.” of

restrictions(1981). However, or unreasonable15, 19 “arbitraryA.2d
useviableeconomicallyof thethe ownersubstantially deprivewhich

. a. . constitutepublicthein order to benefitof his land[or her]
Constitution.”Hampshireof Newmeaningthetaking [the]within

omitted).20598, at (quotationId. at 432 A.2d

for itsas authorityon BurrowssolelyThe trial court relied
However, Burrowshad occurred.takinga compensabledecision that

in Burrowsfrom those this case.materially differentinvolved facts
that had beenzoningto ordinancechallengea facial apresented

in a conservationpermanentlylandplaintiffs’to theplaceamended
Here, notowners havea thezone, benefit.securing publicthereby

Regu­Subdivisionof the Wolfeboroconstitutionalitythechallenged
arbitraryto belations, regulationsthe applicableand we do not find

regula­of the Wolfeboroapplicable provisionor unreasonable. The
for lots thatdeny approvalto subdivisionauthorizes the boardtions

rationallyisregulationto health.” This“exceptional dangeranpose
ofand landownersdepriveshealthpublicrelated to the ofprotection

in adefectfind no constitutionalof their land. Weno reasonable uses
an “excep­which posestoregulation prevent developmentthat seeks

exceed tort anda would notregulationto health.” Suchdangertional
to andepriveif ownerappliedeven it werelaw restrictionsproperty

or her See Lucas v. Southof his land.of viable useeconomicallyall
— 2886,—, —, 112 Ct. 2901Council, S.U.S.Carolina Coastal

(1992). no landowner has theof regulation,Even in the absence State
v.others. See Bassettinjureto his so as toright propertyuse or her

(1862).569,N.H. 577Company, 43
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theAlthough improperly pertinentboard theapplied ordinance in
case,this its error does not amount to a taking. An plan-erroneous

ning board decision based sound authorityon must be distinguished
from the of an Anapplication invalid of aregulation. mistakenappeal
board is andecision element of the governmental decision making

(amended 1991).under Aprocess RSA 677:15 declaration that an
ordinance an measure,is unconstitutional is extraordinary designed
to arectify act of rule thatconclusory making astripped property
owner of his or her The owners’ assertionrights. theythat have a
vested, to' acompensable right reasonable decision theby planning
board is incorrect. Aaccordingly property owner righthas the to

the trial to andpetition court review reverse planning board deci-
sions, topursuant RSA 677:15. The owners successfullyhave exer-
cised that option, and that is their sole remedy.

“Mere influctuations value theduring process govern­of
mental decision absentmaking, extraordinary delay, are incidents of

They cannot be aownership. ‘taking’considered as in the constitu­
(1980)Tiburon,tional sense.” Agins 255,v. 447 U.S. 263 n.9 (quota­

omitted).tion The inherent in thedelay statutory process of
obtaining subdivision approval, including appeals to the superior

court,court and to this one of theis incidents of ownership. Any
decrease in the value subjectof the thatproperty occurs theduring

ofpendency decisiongovernmental making must be borne by the
andproperty owner does not rise to agive compensable Con­taking.

sequently, we hold that the award of compensation to the owners was
improper, and we reverse the trial court.

Attorney’sV Fees

Finally, the owners cross the trialappeal court’s denial of
677:15,attorney’s fees. RSA providesV that shall not be“[c]osts

againstallowed the unless it shallmunicipality appear to the court
that the inplanning board acted bad faith or with malice in making
the decision Theappealed from.” trial court assumed that awarding
attorney’s fees as well as arequirescosts offinding bad faith. The
court found that the notboard had acted in bad faith malice,or with
and that the owners not inallegedhad bad faith their Wecomplaint.
uphold the trial findingscourt’s of fact unless notthey are supported

theby evidence or aare erroneous as matter of law. In re Certain
Funds, 227, 232, (1990).Scholarship N.H. 1325,133 575 A.2d 1328

The record amply the trial court’ssupports findings.

The owners argue that feesattorney’s should be awarded
even in the 677:15,absence of bad faith. Assuming that RSA V does
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fees, v.Silvaattorney’sto awardpoweraffect the court’snot cf.
(1981)313, that(finding1041, 1044, 315437 A.2dBotsch, 121 N.H.

include attor­not490 and 525 doin chaptersas RSA“costs” defined
inappropri­fees isthat an award offees), we find neverthelessney’s

attorney’sits ownbearspartythat eachAmerican rule isate. The
v. TownDugascite1043, at The ownersat 437 A.2d 314.Id.fees. of

to the(1984), exceptionfor an175, 480 A.2d 71125 N.H.Conway,
of fees: “[A]American an awarda toentitle claimantmayrule that

judi­offinancialthe burdento bearcompellednot becitizen should
establisheddefined andclearlyhis her]to secure [orcial intervention

con­found toof powerabuseunconstitutionalfrom anproperty right
183, A.2d at 76.Id. at 480taking.”astitute

criteria, how­satisfy Dugasthecase does notThe owners’
instep therequiredwere athebefore boardproceedingsTheever.

lot 3dispose ofto anddeveloprightof the owners’clarifyingprocess
clearly definedwere notrightsThe owners’purposes.for residential

Inin appeal.thisculminatedthe processand established before
applica­erroneousmerely “with theconcerned notwe wereDugas,

and appli­with the enactmentregulation,” butzoningtion of a valid
thereordinance, which“upona unconstitutionalflagrantlycation of

found the board’swe haveof conflict.” Id. Hereno valid issue[was]
tak­found an “unconstitutionalmistaken, notbut we havedecision

Dugasthemovedsuch as that whichrights”of propertyvesteding
in isDugasannouncedThe182, principle480 A.2d at 76.court. Id. at

claim, groundsother forand noto the owners’inapplicablethus
7,Bradshaw, 135 N.H.Adams v.are relevant. Seeawarding fees

— —,denied, 112 S. Ct.481, 487-88 (1991), U.S.16-17, cert.599 A.2d
NewFees Under(1992); Doleac, AttorneysAwardedCourt1560

(1976); Statu­Law, Douglas,13417 N.H.B.J.Hampshire Common
17Hampshire,Fees in NewAttorney’sAuthorizationtory for

(1976). to thepertinent exceptionof aIn the absence205N.H.B.J.
malice, hold thatfaith or wethe lack of badAmerican rule and given

expensebear thethat the owners musttrial court foundproperlythe
decision.erroneousof the board’sappealing

in part.in reversedpart;Affirmed

All concurred.


