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Strafford
No. 91-323

HampshireThe State of New

v.

HaycockWalter

20, 1992November

(Ann Rice, attor-Arnold, M. assistantattorney generalP.John
orally),the and for the State.on briefney general,

(JuliaP.A., on theMcKean, NyeGilford M.& Latid ofMattson
for the defendant.orally),brief and

defendant, ofwas convicted be-Thayer, Haycock,The WalterJ.
in of 159:3 afterof a firearm violation RSAhavinga felon controling

(Nadeau, J.). ap-The defendantSuperiortrial in the Courtjurya
insuffi-presentedon that the Stategroundhis conviction thepeals

beyondto conclude afor a rational trier of factcient evidence
acontrol over fire-that the defendant exerciseddoubtreasonable

with the defendant and therefore reverse.agreearm. We
20,1990, to 42policethe defendant called the North MainJulyOn

Farmingtonto a disturbance. The PoliceFarmington reportinStreet
42directly the from North Mainis located across streetDepartment

Street, the call. The defendant com-officer torespondedand an
to the noiseenoughnot controlpolice doingthat the wereplained

thatthe He saidbuilding.a of outsidegroup people apartmentfrom
ofdown,the he onequiet “plug”if not wouldpolice groupthe did
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15, 1990,them. On August officer,another who knew the defendant
was a felon,convicted was inpresent A of 42apartment North Main
Street with the defendant and noticed racka on the wall holding
rifles. The policeFarmington obtained a search warrant for apart-

23,ment A and itexecuted on August 1990. The defendant was not
when thepresent apartment was policesearched. The seized three

rifles and left a receipt. Later that thenight defendant went to the
police station and requested that the serial numbers of the rifles be
added to the An officerreceipt. recorded the serial numbers of two of
the rifles but was to find rifle;unable the serial on thenumber third
the defendant suggested that he look near the trigger guard. Subse-
quently, another officer thedismantled rifle and found the serial

nearnumber the trigger.
trial,theDuring the State tried to prove that the defendant lived

at 42A North Main Street. Three officersFarmington testified that
the truck parkeddefendant’s was in front 42of North Main onStreet

basis,regulara theyand that often himsaw at the 42 North Main
Street address. The State entered copiescertified of motor vehicle
registrations in which the defendant 42used North Main Street as
his address. evidence,To counter the State’s the defendant’s es-
tranged wife testified that the lease to 42A North Main was inStreet

name,her that at timesvarious her children and grandchildren lived
in the but that theapartment, defendant did not live there. She also
testified that the had inrifles been the rack for longas as she lived in
the apartment. The defendant sought to show that he inlived a
nearby apartment with his girlfriend and left his truck insimply

42front of North Main Street. There was no astestimony to who
owned the rifles.

RSA 159:3 thatprovides person who has been convicted in“[n]o
this or any other state of a felony against the orperson property of
another ... shall own inor have his or under hispossession control a

revolver, or other firearm.”pistol, any The charge againstState’s the
defendant was allegationbased on the sole that he ofhad control a
firearm, not that possessedhe owned or a firearm. The trial judge

juryinstructed the on the four elements the State was required to
(1) (2)object firearm;the in factprove: seized was a the defendant

(3)knew object firearm;that the was a the defendant exercised con-
(4)firearm(s);trol theover and the defendant ofwas convicted a

felony the of Theagainst property another. thatparties stipulated
the defendant was convicted inburglaryof New and thatHampshire

him. TheappliedRSA 159:3 to element in was ofonly dispute that
exercising control aover firearm.
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as follows:objection,the withoutjury,instructedjudgeThe trial
rea-abeyondto“Now, provethe hassay [S]tatewhen we

toabilityhas the exercisethat the defendantsonable doubt
that hefirearm, in the sensemean thatwecontrol over the

the firearm.use ofhave the ultimatemaywhocan determine
is the onetheis whether defendantthe raisedquestionSo

thehavemay occupiedwhoamong personsultimately,who
found,firearm wasin which theor the structureresidence

rifle or rifles.particularuse thatwho coulddeterminecould
rea-beyond athen, the shownis: Hasquestion, [S]tateThe

over the usepowerhad thethat the defendantdoubtsonable
weapon?”theof

conclu-verdict, must have reached thethe juryareturning guiltyIn
The de-weapons.control over theexercisedthat the defendantsion

hadState, that hebest, mayat have provedthat thearguesfendant
had controlto that herifles, is proveto the which insufficientaccess

of them.

evidence, defendant con­which theThe introducedState
Street, theat 42A North Main wheretested, the livedthat defendant

Thehis wife and their children.withdisplayed, estrangedrifles were
determiningresidence, however, is whendispositivenotdefendant’s

of, in thecontrolled, gunthe use the riflespowerif he or had the over
convicted ofcannot bepersonThe was instructed thatjury “[a]rack.

or housewalk in an apartmenthe to or behappensthis crime when
in v.this issue Statepreviously addressedweaponswhere exist.” We

(1986),450, 1279, 1281 we statedPike, 447, 514 A.2d where128 N.H.
is not uponover the basedweaponsthat controldefendant’s]“[the

withor hisparticular place, upon relationshiplocation at anytheir
theRather, to determineabilityit is based hisany uponindividual.
thethatguns.” arguendoof the If we assumedispositionuse and

Street, merelythis fact shows42A Maindefendant lived at North
rifles, he the powerhave had access to the not that hadmaythat he

to control their use.
con-by the State to controlupon proveThe other evidence relied

(1) hethe that would some-“plug”of: defendant’s statementsisted
a noisy group gatheredif the did notFarmington police quietone

(2)Street; request42 that theNorth Main the defendant’soutside
of rifles onthe serial numbers the seizedFarmington police record

(3)Street;left at 42A Main and thereceiptthe that had been North
nearFarmington policethat the look thesuggestiondefendant’s

old, rifle,very uniqueto find the serial on aguard numbertrigger
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together with the fact that police ultimatelythe found the serial
number near triggerthe when the wasrifle dismantled.

“The circumstantial,evidence in this case was and thus must
allexclude rational inexcept guiltconclusions order to be sufficient

Smith, 433, 436, 774,to convict.” v. 127State N.H. 503 A.2d 776
(1985); 540,Cobb, 536, 1203, 1206see also v. 123State N.H. 465 A.2d
(1983). The State toconcedes that mere access firearms does not

control,prove but that theargues cumulative effect of the evidence
theprovides therequisite nexus between defendant and the firearms

to which he had access.
We do not share the State’s view of the evidence because rational

conclusions withinconsistent the defendant control overexercising
the canrifles be drawn from the circumstantial evidence. Evaluating
the proffered individually,evidence we note that the defendant’s
threat to someone can be“plug” characterized as threat,an idle

awhich is rational conclusion inconsistent with exercising control
over the rifles. The State makes much of the requestdefendant’s that
the serial numbers be noted on the left at 42Areceipt North Main
Street, again,but this piece of evidence does not show an exercise of
control over Rather,the rifles. the maydefendant have made this
request at the behest of someone else to policeensure that the iden-
tify precisely which rifles should beultimately returned to 42A
North Main Finally,Street. the suggestiondefendant’s that the po-
lice look for old,the serial number triggernear the of the unique rifle

not necessarilydoes prove control over that rifleparticular when the
defendant merely familiarityshowed orwith a ofworking knowledge

guns.old

The circumstantial byevidence relied upon the State does not
therefore,exclude all rational control;conclusions except no rational

trier of fact could have found aguilt beyond reasonable doubt.

Reversed.

All concurred.


