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ated the impression that he had wrongly been charged with those
crimes and beenhad incarcerated for over a year and a half solely for
the Thekidnapping charge. defendant’s own testimony thereby

the toopened door otherwise impermissible seeimpeachment, State
Crosman, 527, 530-31, 484 1095, 1097-98v. 125 N.H. (1984),A.2d and

trial didthe court not abuse its indiscretion evidence ofadmitting
the defendant’s misdemeanor convictions. State Hickey,See v. 129

53, (1986).59, 60,N.H. 523 A.2d 64 To hold otherwise would “convert
a general probativerule of significance into a license to make affirm­

misrepresentationsative and commit without ofperjury fear contra­
443,diction.” Pugliese, supra at 529 A.2d at 926.

Affirmed.
All concurred.
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inJohnson, The is whether the de-appealcentral issue thisJ.
(Mainefendants, Bonding Casualty Company Bonding)Maine and
(St. Paul), mustCompanyPaul Fire and Marine Insuranceand St.

Landfill,andCoakley CoakleyRonald C.indemnify plaintiffs,the
costsCoakleys), “response”Inc. the for environmental(collectively,

or to States Environmentalimposed likely imposed bybe the United
(EPA) ofDepartmentthe HampshireProtection and NewAgency

(NHDES) thepursuant ComprehensivetoEnvironmental Services
Act, 42LiabilityResponse, Compensation,Environmental and

(1983 1992) (CERCLA), compa-§§ et andSupp.U.S.C.A. 9601 &seq.
(1990 1991).statutes, 147-B & Thechapter Supp.rable State RSA

J.)(Hollman, forCourt the defendants’ motionSuperior granted
below, in“damages,”that the word foundsummary judgment ruling

lia-generalclause of the defendants’granting comprehensivethe
addition,In thethese costs.bility responsedoes not includepolicies,

concerning Coakleythe EPA and demandscourt ruled that NHDES
otherLandfill, contained in of andpotential responsibility”“notices

letters, “suits,” and the defendants are notare not that therefore
The both andCoakleys. Coakleys appeal rulingsto defend thebound

we reverse.
Landfill, of straddles the bor-the focal thisCoakley point dispute,

years,For itHampton. many acceptedof Northder Greenland and
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andmunicipal area,industrial waste from the Portsmouth as well as
incinerator residue from the Air 1984,Pease Force InBase. the

wereCoakleys forced to close the landfill after the NHDES discov-
ered incontaminants the area’s and ingroundwater the wells of
neighboring Theproperties. contamination also forced surrounding
municipalities to extend water distributionsupply lines to service
the residents who had depended on the well-water.

In 1984, the protectionenvironmental division of the State Attor-
ney General’s office notified Ronald thatCoakley he was “potentially
responsible” for the contamination at the Coakley Landfill and asked
him to fund helpand conduct a “Remedial Investigation/Feasibility

(RI/FS)Study” site,the at expected $500,000.of an cost of at least
The division warned that “EPA preparedis to initiate the RI/FS
process whenever it that ourappears cooperative effort will not suc-
ceed.” It appears that the notCoakleys chose to heed this warning

the EPA eventuallybecause conducted an itself. costThe ofRI/FS
the and other landfill-related investigations exceededRI/FS
$1,225,000.

1987,In EPASeptember the sent aCoakleyRonald “Request for
Information” about the landfill. The letter compliancestated that

request $25,000with the mandatory, subjectwas and to a forpenalty
dayeach of non-compliance. The record does not disclose whether

the Coakleys Next, 1989,complied “request.”with this in May the
CoakleyNHDES ordered Mr. to cover all ash thepiles at landfill and

topost warnings access. itprevent public Again, is unclear from the
record whether the Coakleys performed these tasks.

1990,inFinally, February Landfill,the EPA sent Inc.Coakley a
“Notice of Potential TheLiability.” that,notice warned under
CERCLA, (PRP)a potentially responsible party could be obligated

(1)to relief actions“implement necessarydeemed EPAby to protect
(2)health,the public environment”;welfare or “for all costs in-pay

curred the inby government responding anyto release or threat-
(3)[landfill]”;ened release at the to,and for“pay damages injury

of, addition,destruction or loss of Innatural resources.” the notice
Landfill,that Coakley $1,225,000demanded Inc. thepay already in-

curred the EPAby Coakley Landfill,and thatrequested Inc. “volun-
tarily perform or finance the response activities described below that
EPA requiredhas determined are at the [landfill].”

The “response activities” referenced in PRPthe EPA’s notice con-
of “[d]esignsist and ofimplementation the Remedial Action selected

and EPAapproved by for the and mainte-“[operation,[landfill]”
nance and monitoring necessary at the As of February[landfill].”
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Alterna-Action,” or “Preferred1990, the EPA’s “Remedialproposed
the migra-the landfill to minimizecapa overtive,” “placingincluded
treatment“collection andlandfill” andfrom thetion of contaminants

of contami-migrationfurtherto and preventof removegroundwater
an estimatedbearingcleanup plan,andThis containmentnants.”

expen-between less$20,200,000, arepresents compromiseofcost
costly,and more moresive, environmentally protective plansless

protective ones.
byidentified thepartiesa list ofthe PRP notice wasAttached to

landfill.for contamination at thethepotentially responsibleEPA as
on the list “to furtherentrythe to eachEPA made list availableThe

encourage amongand to communicationnegotiationssettlementthe
onnotice, however, clear or“[i]nclusionThe made thatparties.”the

a final determination bythe does not constituteexclusion from list
for the hazard orliability any partythe ofAgency concerningthe

at the [landfill].”contamination
the contacted twoagency activity, CoakleysIn the of all thismidst

carriers, Paul, and re-BondingMaine and St.of their insurance
inbe to con-any they mightfor costs forced bearcoveragequested

The ofportionthe EPA and NHDES demands. relevantnection with
liability purchased bycomprehensive general policies,the carriers’

the reads as follows:Coakleys,

the“The on behalf of insured all sumsCompany paywill
astolegally obligated paywhich the insured shall become

because ofdamages
A. orbodily injury
B. property damage

occurrence,anthis causedapplies, byto which insurance
right dutyshall have the and to defendCompanyand the

on ofthe insured accountany against seeking damagessuit
if thedamage,or even ofbodily injury property anysuch

fraudulent,of false orallegations groundless,the suit are
anyand settlement ofinvestigationand make suchmay

. . .”expedient.claim or suit it deemsas
added.) ofSimilarly, pertinent part Bonding’sthe Maine(Emphasis

(umbrella) liability policies, purchased by Coakleys,also theexcess
reads:

“The the for ultimate netCompany indemnifywill Insured
which rea-byloss in excess of the retained limit the Insured

of the Insured law or assumedliability imposed upon byson
agreement,under contract or shall be-by anythe Insured
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come legally obligated to aspay damages because of Per-
sonal orInjury Liability Property Damage Liability or Ad-
vertising Offense toLiability which policy applies,this

bycaused an . .occurrence. .

When underlying insurance does applynot to an occurrence:

With torespect any occurrence not bycovered underlying
insurance, but covered thisby policy forexcept the amount

limit,of will,retained the Company in addition to the
amount of the ultimate net loss payable:
(1) anydefend againstsuit the seekingInsured ondamages

account of personal injury, property damage or advertis-
offense, ifing even of theany allegations of suit arethe

groundless, fraudulent,false or mayand such in-make
settlementvestigation anyand of claim or suit as it

expedient.deems . . .”

added.)(Emphasis The carriers either refused to respond to the
Coakleys’ orrequest refused and thiscoverage, declaratory judg-
ment action ensued.

BondingMaine and PaulSt. each filed motions for summary judg-
ment. St. Paul’s motion was solelyconfined to the two questionsmain
we address onhere appeal—the ofinterpretation the words “dam-
ages” and other,“suit”—and explicitly reserved more fact-based
coverage issues. The Coakleys objected to both motions on the
grounds “that genuinethere are issues of material fact as to whether
[the must provide insurancecarriers] to un-coverage Coakleys][the
der the and,terms of its insurance policies therefore, carriers[the

not to aare] entitled as ofjudgment matter law.” The Coakleys then
filed their “(1)own motions for summary judgment, that: thealleging
government demands are ‘suits’ triggering toduty[the de-carriers’]

(2)Coakleys];fend [the and the government-demanded response
costs are sums payable ‘damages’as within the ofmeaning the [car-

onpolicies.”riers’] Relying Casualty Co., 129,Desrochers v. 99 N.H.
(1954),106 definitions,A.2d 196 onand dictionary superiorthe court

granted the carriers’ summarymotions for andjudgment denied the
Coakleys’ motions. appealThis followed.

The issues presented by the on areparties appeal narrow and lim-
ited:

costs,1. Are response including the costs of withcomplying
injunctionan and the EPA itsreimbursing for expenditures,

covered byas the carriers’“damages” insurance policies?
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for pur-demands “suits”the and NHDES’sAre EPA’s2.
to defend thethe carriers’ dutyofposes triggering

Coakleys?
court theof the trial onrulingsthis theIf court reverses3.

“suit,” entitled toCoakleysand are theof “damages”issues
summary judgment?

time-declaratory judgmentforpetitionthe Coakleys’4. Is
barred?

in the briefs and wasissue not addressed carriers’The fourth was
there­argument.St. Paul’s oral Wecursorily duringmentionedonly

Aubert, 422, 428,N.H. 529v. 129to it. See Aubertfore decline review
(1987) ap­not are waived on909, (“Arguments briefed913A.2d

peal.”).
issue, partieswe that the and“damages” notePreliminarily to the

citations, ref-withthe courtdeluged arguments,curiae haveamici
fell to their contentionserences, and No small forest deliverexhibits.

inIn have reams ofparticular, paperto counsel consumedsteps.our
of the numerousworkingson thean to focus our attentioneffort

in the“damages”theinterpretforced to termjurisdictionsother
to a clearenjoyof the issue appearscontext. Neither sideCERCLA

tend towardsadjudicators evidently grant-although statemajority,
820,274 Cal. Rptr.Ins. v. FMCing coverage. Corp.,See AIU Co.

(Cal. cases).1990)1253, (citing ac-829-30, 799 1262-63 WeP.2d
in thewaysus is identical tomanythat the issue beforeknowledge

that,courts, like thosebutby foreign emphasizetheseone decided
lawcourts, must our on the basis of State and Statewe decide case

eschew of out-surveytherefore a detailedrules of construction. We
on our prece-instead center our owninquirydecisions andof-state

of courts as occasionaldent, only guides.the otherusing arguments

a of contract inter­presents questionThe issue“damages”
thegoverningand the rules constructionpretation, general,“[i]n

in­equalwith force toapplyof written contractsinterpretationand
contracts,Thus, in the fundamentalpolicies. interpretingsurance

of timepartiescenters on the intent the at thedetermininginquiry
thisbyof of intent is madeAny generallydeterminationagreement.

Shield, 764, 770,120 N.H. 423Trombly v. Bluecourt.” Cross/Blue
omitted).(1980) (citations980, of here isproof984 The burdenA.2d

on insurance carrier. RSA 491:22-a.the

law,toaccordingAn contract stateinterpretedinsurance is
issue,defines at needjudicial clearly a term weprecedentand where
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Appleman Apple­look no further than that definition. 13 J. & J.Cf.
man, (if7404, (1976)and §Insurance Law Practice at 339 policy

decision,terms have clear meaning by judicial they are ambig­not
uous). If no such definition andexists the contract itself contains no

term,of the weexplanation policyconstrue the “in the of whatlight a
more than casual of thereading policy would reveal to an ordinarily
intelligent insured.” Aetna v. Motors,Insurance Co. State 109 N.H.
120, 125, (1968).64,244 67A.2d

Where the policy’s terms are unambiguous, the language
“must be accorded natural ordinaryits and meaning.” Trombly, 120

771, omitted).at atN.H. 423 (quotationA.2d 984 But the lan­where
isguage ambiguous, interpretationand one possible coverage,favors

we resolve the in of 772,favor the insured. Id. at 423ambiguity A.2d
at 985. In v. Liberty Co., 117, 122,Smith Mut. Ins. 130 536N.H. A.2d
164,166 (1987), we category subject“[T]heelaborated: of ambiguity
to rule construction notTrombly’s of should be torestricted terms

reasonablythat and actually give disagreementrise to between the
contracting parties, but should include all terms about the meaning
or application of which reasonable disagreement between the con­

intracting parties Gagnon Co.,is And v. N.H.possible.” Ins. 133
70, 75, 137,140 (1990),N.H. 573 A.2d we stated that an insured may

take ofadvantage our rule if theambiguity party’s circumstance
comes within ofany one the of the atpossible meanings terms issue.

First,The reasons for the ambiguity rule are two-fold. “it is
and,the insurer who controls the thelanguage policy therefore,of

any be inresulting ambiguity should resolved favor of the insured.”
771, 984;120Trombly, N.H. at A.2d at see423 UnionCommercial

Gollan, 744, 745-46, 839,Assurance Cos. v. N.H. 394118 A.2d 841
(1978). Second, the ofobject“since the contract is to provide protec­

for insured,tion the the construction that best achieves purposethis
adopted.” 771,should be 120Trombly, N.H. at A.2d at 985.423 The

one to rule is a aexception the that term in contract already clearly
Ap-­defined by judicial decision cannot be ambiguous.considered 13

PLEMAN, 7404,§ at 339.supra
Armed of construction,with these standards proceedwe with our

analysis. look toWe first the seminal ofcase Desrochers v. Casualty
Co., 129, 196,99 N.H. 106 A.2d as both parties that itargue dispos-
itively indefines their favor. an“damages” Desrochers involved in-
surance withpolicy language similar to that at issue here. The

theunderlying dispute culvert,arose when blocked aplaintiffs town
thecausing neighboring to flood. Theproperty neighbors sued the
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the obstructionto removethe were orderedplaintiffs, plaintiffsand
theproperty. Althoughfor to the floodedinjuryto payand $200

$200,for the itindemnifyto themagreedinsurance carrierplaintiffs’
injunction.with theto for the ofpay complyingrefused costs

carrier,the insurance hold-the case in favor ofThe court decided
not constituteinjunctionof with the didcomplyingthat the costsing

stated, inju-forrecompensecourt “are“Damages,” the“damages.”
131, 106 at 198.Desrochers, “TheyN.H. A.2d99 atries sustained.”

pecu-in the usual sense arerather than andpreventive,are remedial
toplaintiff’s propertyof theexpense restoringin nature. Theniary

done, nor willpreviouslynot theremedy injuryformer state willits
(cita-131-32,106 A.2d atId. at 198injured parties.”it be to thepaid

omitted). reasoned,Furthermore, cost of remov-the court “thetion
to damageshas relation the amount of whichthe obstruction noing

not beif the obstruction shouldadjoining premisesresult tomight
133,at A.2d at 199.removed.” Id. 106

was sub-injunctionthat the arejected argumentThe court also an
would be liabledamages, plaintiffsfor future for which thestitute

“The defendant’sneighbors’ [insurancetime the land flooded.every
court “is limitedexplained,under theliability policy],”carrier’s] [the

legally obligatedwhich the becameplaintiffsto the of sumspayment
in the affirmativeeffect____Consequentlyto while the waspay policy

formonetary damagesa for whichanyrelief could not be ‘substitute’
133, atDesrochers, 99 N.H. at 106 A.2dthe defendant was liable.”

limitation, theBased in on court denied cover-part policy199. this
age.

case, in which thepre-Tromblyfind Desrochers a decisionWe the
addressed,is to beof never inconclusive author-ambiguityquestion

as“damages”for the before us. Desrochers’ definition ofity issue
from in theinjuriesfor sustained” far clear context“recompense is

13 APPLE-of and RSA 147-B costs. Seechapter responseCERCLA
MAN, 7404, Moreover,§ at while some of the statementssupra 339.

case, hurtdefinition the others it. Forhelp Coakleys’thatexplaining
of iscleaning up groundwaterthe cost the contaminatedexample,

Desrochers,undoubtedly preventive,”“remedial rather than 99 N.H.
198,131, of theportionat 106 A.2d at as is reimbursement that of

ainvestigatory necessary cleanup, FidelityEPA’s costs to U.S.cf.
Co., Shoes, Inc., 148,Inc. v. Johnson 123 N.H. 461Guarantyand

(1983) for sued for of(finding coverage partyA.2d 85 reimbursement
costs). however,said,The be of thecleanup proposedsame cannot

measure, in-a and thosecap, predominantly preventivecontainment
Moreover,cap.costs related to the while reimbursementvestigatory
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response nature,” Desrochers,of costs is directly in“pecuniary 99
131, 198,N.H. at injunction106 A.2d at an is not.

favor,In the we thatCoakleys’ note neither carrierinsurance has
thatargued a such the onepolicy bylimitation as used the Des­

rochers court could be hereused to the that thedispel argument
injunction awas a substitute for future Seedamages action. Des­
rochers, 133, 10699 N.H. at atA.2d 199. The substitution argument

an EPApersuasiveis here: toinjunction upclean the isgroundwater
an alternative to a monetary damages action for to theinjury

9607(a)(4)42groundwater, 1992); Desrochers,§see U.S.C.A. (Supp.
99 at 132-33, 198-99,N.H. 106 A.2d at the measure of which would

belikely contamination,the cost of the 42cleaning up see U.S.C.A.
9607(f)(1) 1992);§ Interior,Ohio v. United(Supp. Dept.States 880of

(D.C.432, 1989) (42 9607(f)(1)§F.2d 446 Cir. U.S.C.A. “carries in it
an thatimplicit restoration cost will theassumption serve as basic

cases”).measure of in many if not mostdamages CERCLA

contamination,the cost ofSimilarly, cleaning up the including
costs, Shoes, 148,related Johnsoninvestigatory 123 N.H. 461cf.

85,A.2d is related thedirectly “to amount of whichdamages might
result” to the ifgroundwater groundwaterthe is not cleaned up. Des­
rochers, 133, 199;99 N.H. at 106 A.2d at v.see Moulton Groveton

(1974)Co., 505, 513, (where114Papers 906,N.H. A.2d 911323 “there
is a reason topersonal the owner for therestoring original condi­
tion” of property, cost of restoration is a ofmeasureproper damages,

greater value);even if than the diminution of seeproperty’s also
(NewRSA 481:1 Hampshire and,groundwater “constitutes a limited

therefore, resource”).andprecious publicinvaluable The damage
has already been done to the ofgroundwater, and thus the cost clean­

iting up likelywould be the same as the “damages”amount of which
9607(f)(1)42 1992);§have resulted. See U.S.C.A. Ohio v.(Supp.

Interior,United States Dept. 880 F.2d at 446. ofThe cost con­of
structing the containmentpreventive cap and related investigatory
costs, however, notare related to the amount of “damages” which
have resulted and thus do not fiteasily into the Desrochers definition
of “damages.”

thatbrieflyWe note St. Paul attempts justifyto its reliance on
Desrochers costby comparing cleanupthe of with amount ofthe
“damages” by Desrochers,suffered the Seeproperty. 99landfill

(“the133,N.H. at 106 A.2d at 199 cost of obstructionremoving the
has no relation to the amount damages mightof which result to ad-

removed”).premises if the obstruction bejoining should not We can-
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theno relation betweenthere isPaul’s thatargumentSt.disputenot
atthat isto the landfilldamagenot thetwo, out that it ispointbut

and irre­uniqueahere, to thedamage groundwater,thebutissue
481:1; C.D. Con­SpanglerRSAresource. Seeplaceable government

133, 143-46,Co., 326 N.C.Eng.v. Industrial &st. Co. Crankshaft
(state’s(1990) in naturalprotecting557, interest563-64388 S.E.2d

isof state groundwatercontaminationright;is a propertyresources
comprehensiveofmeaningthe standarddamage” within“property

general liability policy).
to thelends supportcase additionalA look at a post-Desrochers

theof cleaning upof the costsforCoakleys’ arguments coverage
v.costs. State Char-investigatoryrelatedgroundwater, including

of... for the costliability of a landownerthepentier “involve[d]
Stateproperty....”located on herdumpa hazardous wastecleaning

(1985).58, 594, We stated56, A.2d 596126 N.H. 489Charpentier,v.
to recoverby the State ...broughtaction wasthat present“[t]he
site,dumpthe Road whichcleaningfor the cost of Gilsondamages up

atchemical wastes.” Id.quantities of hazardouslargenow contains
added). the we59, Throughout opinion,597 (emphasis489 A.2d at

“damages.”to action as one forreferred the
127Corp.,EnvironmentThe cite v. ControlledCoakleys Bagley

for556, (1986), argumenttheir cover-supportA.2d 823 toN.H. 503
theEPA injunction, includingall of with ancomplyingof costsage

cleaningthe ofa and not costsjustof containmentbuilding cap,costs
563-64,at A.2d at 828 that(statingthe See id. 503groundwater.up

1983) ofdisposesthat an whooperator147-A:9 (Supp. providesRSA
strictlyin of 147-A shall bechapterhazardous waste violation RSA

removal”; a“containment, statute “iscleanupfor costs of andliable
however,The misreadprovision damages”). Coakleys, Bagley.for

147-A, regulatescase which hazardouschapterThat involved RSA
147-B,case chapter regulat-This involves RSAmanagement.waste

Moreover, Coakleys’ interpretationhazardous waste theing cleanup.
ignore the remedial versus distinctionBagley preventiveof would

Desrochers, 131,106at atplainso in Desrochers. 99 N.H. A.2dmade
ofreading Bagley.therefore decline to theiraccept198. We

that, the na-non-pecuniaryFrom the it but forforegoing, appears
an and wouldinjunction, Charpentier supportture of Desrochers

groundwaterthe cost of the contaminatedcoverage cleaning upfor
not the cost of theinvestigations, although buildingand related for

Desrochers,See 99investigations.containment and its relatedcap
131-32, in na-(“damages” “pecuniaryat 106 A.2d at areN.H. 198

ture”; not in ofplaintiffs’ injunction “damages” part because costs
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compliance not injuredwill “be to thepaid parties”); Johnsoncf.
Shoes, 148,123 N.H. A.2d (finding461 85 for forcoverage party sued

costs).ofreimbursement The incleanup “pecuniaryDesrochers na-
ture” apparentlylimitation would allow EPAcoverage only if the
cleaned up groundwaterthe contaminated itself and demanded reim-
bursement from the IfCoakleys. EPA,the Coakleys, and not the
perform cleanup,the would thethey pay costs of the cleanup directly

firm,to engineeringan of indirectly,instead through the federal and
governments.State
reject speciousWe as this distinction between direct and indirect

It no inpayment. should make difference ofterms insurance cover­
whether theage engineering firms hired to clean pollutedtheup

receivegroundwater their from themoney Coakleys or from the fed­
eral or State Directgovernment. payment is in a “real equiva­sense

Desrochers,lent” to seepayment, 133, 106indirect 99 N.H. at A.2d at
199, because either way, the to thedamage groundwater repaired.is
Moreover, if we were to allow only the EPAcoverage when performs

cleanup,the we would encourage parties such as the Coakleys to
EPAignore cleanup demands and injunctions,court at an added cost
environment,to the the See,insurance and thecompanies, public.

AIU,e.g., 845,274 Cal. Rptr. at 799 P.2d at 1278.
disapproveWe the distinction inapparent found Desrochers be-

tween direct and indirect andpayment, case,find that the withalong
Charpentier, supportsotherwise coverage remedial,of though not

costs,preventive, response reimbursement ofincluding investiga-
costs related totory the Wecleanup. acknowledge that Desrochers

Apple-issue,does not clearly define the terms at however. 13Cf
MAN, 7404,supra § at 339. We therefore forproceed additional sup-

toport the policies,examine insurance which themselves contain no
definition of the“damages,” plainfor term’s ordinaryand meaning.

770,Trombly,See 120 N.H. at 423 A.2d at 984.
The carriers,insurance Paul,Maine andBonding St. insist that

the andplain ordinary meaning of the word “damages,” as found in
policies,their injunctiveinsurance includes neither relief nor restitu-

tion, such as reimbursement of moneythe onspent investigative
costs. We As Mainedisagree. Bonding argues brief,in its the distinc-
tions among “legal “injunctive relief,”damages,” and “restitution”

see,alive in legal field,are and well the e.g., v. Long,United States
(4th 1975)1151,537 F.2d 1153 (distinguishingCir. restitution from

monetary damages), denied, (1976),cert. 429 U.S. 871 proba-and are
inbly taughtstill remedies incourses most American law schools.

insured, however,The average school,has not attended law much
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ordinarythe andplainclass. Tolaw school remedies discoverless a
Des-fromin a clear definitionof the absence ofmeaning “damages”

ato the distillation ofwe turn notor the insurance policies,rochers
thework, toworth course butafter a semester’s oflaw student

a ofby laypersonmeaningand as understoodordinaryplainword’s
984;770, 423 atat A.2dTrombly, 120 N.H.intelligence. Seeaverage

Gollan, 745, 394 A.2d at118 N.H. at 841.
inreparationas estimated“damages” “theWebster’s defines

or satisfac­injury compensationsustained:for detriment ormoney
aa ofbya or caused violationby wrong injurylaw forimposedtion

DictionaryThird New Internationalright.” Webster’slegal
1961) (Webster’s). tois similarThis definition(unabridged571 ed.

(“recom­Desrochers, 131, 106A.2d atin 99 N.H. at 198the one found
in thesustained”), asinjuries justand is unhelpfulforpense
among147-B The distinctionsand RSA context.chapterCERCLA

relief, restitution, theand thatlegal damagestraditionalinjunctive
A.Y. v.here us. See McDonaldcarriers insist are so obvious elude

(Iowa 1991). TheAmerica, 607,475 619-21Ins. Co. North N.W.2dof
technical, of “com­apparently legal explanationscarriers theirapply

“satisfaction,” and to this defi­“reparation” dictionary’spensation,”
and“damages,”of but we must look to the words’ plainnition

770,at 423 atordinary meanings. Trombly,See 120 N.H. A.2d 984.
Webster’s,a forsynonym “recompense,” supra“Compensation,”

1897, meansat “the act or action of ormaking up, making good,
WEBSTER’S, at 463.counterbalancing: rendering equal.” supra

amends,act of“Reparation” expiation,means “the making offering
WEBSTER’S,a or atgiving wrong injury.” supraor satisfaction for

sense of “the of adischarge legal1923. One the word “satisfaction” is
WEBSTER’S, at The first ofobligation.” part2017. the diction-supra

injunc-definition ofary “damages,” “reparation money,”in excludes
terms,by very parttive relief its but the second does not.

WEBSTER’S, To thesupra anyat 571. extent there is conflict between
or must of theambiguity, accept interpretationthe two we course

75,133 573 A.2d 140.Gagnon,that affords N.H. at at Con-coverage.
we attention on defini-partfocus our the second of thesequently,

for legal injury.or satisfaction law ation—compensation imposed by
An as ofcleanup injunction,EPA-ordered as well reimbursement

costs, easily fit second of the defini-investigatory partrelated this
andThey legaltion. both as the of aqualify discharge obligation,

make makethey good, legal injury Coakleysboth or for the theup,
of of thecommitting—the groundwater.are accused contamination

If to both withrequires Coakleys complyan administrative order the
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injunctionsuch an costs,and reimburse the EPA for its investigatory
the will “compensationorder be or satisfaction law.”imposed by

It follows then that costscleanup and reimbursement for related
investigatory satisfycosts the and ofplain ordinary definition “dam-

Ifages.” insurance carriers wish to limit non-injunctive,tocoverage
costs, are so innon-restitutionary they free to do plain, intelligible

Gollan, 748, (“AnSee atlanguage. 118 N.H. 394 A.2d at 842 exclusion
must explain those distinctions material to suspension of tocoverage
be operative.”).

hand, costs,On the other containment including related in­
costs, do not fitvestigatory the definition because are not “com­they

orpensation satisfaction forimposed by law a orwrong injury
bycaused a of a legal right.”violation The soughthazardous waste to

be contained within the injuredlandfill has not yet groundwater.the
The containment is preventive and,thusplan essentially as Des­

areexplained, “damages”rochers “remedial than preven­rather
tive,” 131,Desrochers, N.H.99 at 106 A.2d at 198.

The carriers thatargue our of ininterpretation “damages” es-
sence reads the ofrightword out the insurance itpolicy, making

issue, insist,mere resolution of thesurplusage. theyOur makes an
responsibleinsurance carrier for of all anpayment sums insured is

legally obligated justto not thosepay, which the insured is obligated
to pay as We Our“damages.” disagree. determination does not strip
the ofword all to“damages” meaning; the it refines thecontrary,

only remedial,definition to include those costs which are not preven-
Moreover,tive. we have stated in the contextalready insurance that

“damages” may exclude Nat’l Grangeinterest. Mut. Ins. Co. v.
279, (whereSmith, 281, 1386, (1990)133 N.H. 574 A.2d 1387-88 pol-

icy expressly distinguishes between “damages” “interest,”and
“interest”).“damages” excludes it notConsequently, does convert

the word into mere to it“damages” surplusage say that limits an
insured’s to those costs which thecoverage legallyinsured is obli-

a orgated pay satisfy WEBSTER’S,to to wrong injury. See atsupra
571.

The alsocarriers contend that CERCLA distinguishesitself
restitution,injunctivebetween and relief“damages” or thus sup­

argumentthe that the wordporting “damages” excludes the costs of
injunction See,with ancomplying reimbursingor the EPA. 42e.g.,
9613(a) (1983 1992).9607(i),§§U.S.C.A. & this con­Supp. rejectWe

First,tention for two arguendoreasons. theassuming partiesthat
CERCLA,have the ofcould foreseen wepassage cannot believe that
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theythe timestatute atwording of thedivined theof themany
Second, disputean insurancewe decidepolicy.the insurancesigned

838, 799 P.2dsee, AIU, at274 Cal.law, e.g., Rptr.on the basis of State
construction, on of federalnot the basis1271, ofand rulesat State

butcontroversy,of thisimmediate sourcemay be thelaw. CERCLA
do our interpreta-has to withnothingof “damages”its use the word

here.at issuepoliciesthe found in the insurancetion of word
Pauland St.BondingMainenext the whetherquestionWe turn to

the andactions of EPAagainst theCoakleysmust defend the
defend becausedutythat is no tothereargueNHDES. The carriers

the mean-a “suit” withinactions to date initiatednone of the agency
There noin the arepolicies.it insuranceof the asing appearsword

lan-turn to thein in and therefore weHampshire point,cases New
Asits ordinary meaning.to andplainof the determineguage policy

“suit,”out, dopolicies theythe do not definethe carriers whilepoint
in“suit,” onlydefenseand adistinguish requiringbetween “claim”

Therefore, “suit” must begoes,their aargumentthe case of a “suit.”
no with this butreasoning,than “claim.” have quarrelmore a We

necessarily merelyarethat the actions hereagree agencycannot
thus,and, subjectnot to the defense requirement.“claims”

“suit,”meaningand of the wordplain ordinaryTo determine the
intelligence, Trombly,of seeaverageaby laypersonas understood

984, dictionary.the770, again423 A.2d at we look to120 N.H. at
word, most rele-the the twoseveral definitions forgivesWebster’s

(1) prosecu-to gain by legal process:“the an endbeing: attemptvant
(2)tribunal”; in a“an action or processof a andanytion beforeright

aor a torecovery right legal applicationfor of a claim:court the
WEBSTER’S, If actionssupra agencyfor at 2286. thejustice.”court
definitions, thatambiguity requiresthen our rulefit either of these

75,at 573Coakleys.of See 133 N.H.Gagnon,we hold in favor the
772,140; 120 N.H. at 423 A.2d at 985.Trombly,A.2d at

notice, portionsthe PRP as well as relevantA close look at EPA’s
definitionCERCLA, that fits the firstagencyof reveals an action

thenotice, Coakleysa civil alertedcomplaint,PRP likeabove. The
andbegun process conclusively legallyEPA a tolegalthat the had

discretion, 42of seedetermine, subject to review for abuseonly
9604(c)(4), 1992), appropriate9621 the9613(j)(2), (Supp.§§U.S.C.A.

for tomust or abate“response parties perform payactivities” liable
v.Landfill. Hazen Co. UnitedPaperthe at Seepollution Coakley

576,Co., 689, 697, 555 N.E.2d407 Mass.Fidelity GuarantyStates &
(1990). ofis akin the “dam-This determination to determination581

in a tort suit.ages”
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itWhile is true that the PRP notice does not purport to establish
the Coakleys’ forliability pollution,the isCERCLA strictliability

1992).and has few exceptions. §See 42 U.S.C.A. 9607 (Supp. The
questionpredominant under notCERCLA is whether a PRP is lia-

Mass,ble, but rather how much. 695-97,See Hazen 407Paper, atfor
555 N.E.2d at 581-82. One would not expect a traditional tort de-
fendant to case,concede the of“damages” portion a and it likewise
would be myopic to conclude that the Coakleys’ rights notare sub-
stantially bydetermined the administrative inprocess described the
PRP notice. See id. thatWe therefore find the EPA’s fitsaction the

offirst definition “suit” listed processabove. As the falls within one
“suit,”possible meaning of the word we it as such andinterpret need

not examine the second definition described Seeabove. 133Gagnon,
75, 140;N.H. at 771,573 A.2d at 120Trombly, N.H. at A.2d at423

985.

order,The NHDES administrative compelling Ronald
Coakley tasks,to perform certain remedial also satisfies the “suit”

Itrequirement. hardly needs that ansaying administrative order
manifests an to gain an end“attempt by legal process.” Webster’s,

2286; Constr.,at seesupra 154-55,Spangler 326 N.C. at 388 S.E.2d
at 570. Administrative theproceedings are ofequivalent pro­court

Apple-­for ofceedings the “suit”purposes requirement, see 7C J.
man, (W.Insurance and 4682, ed.,§Law Practice 25at Berdal
1979), and an administrative order quite obviously indicates that an

proceedingadministrative is under way.
Finally, Coakleys’we address the if inargument that we hold its

onfavor the “damages” issues, have,and “suit” as we are enti-they
summarytled to injudgment. They contend their brief that while the

carriers’ objections to their motion for summary judgment referred
defenses,”to “affirmative “neither noropposition[the carriers’]

anytheir affidavits questionsraised factual regarding those ‘affirma-
defenses,”’ (“thecontrary 491:8-a,tive to RSA IV adverse party may

not rest mere orupon allegations denials of buthis hispleadings,
or toresponse, by byaffidavits reference depositions, answers to

admissions,orinterrogatories, must set forth specific facts showing
trial”).that there genuineis a issue for

We argumentdismiss this as inunreviewable. Nowhere the
parties’ voluminous briefs and theappendices appear insurance car­

objectionsriers’ to Coakleys’the motion for summary Wejudgment.
cannot the Coakleys’ objections’review argument about the deficien­
cies unless objectionswe have the before us to scrutinize. See Made-
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(1991)1140,343, 344, 1141592 A.2d134 N.H.v.jczyk Maciejczyk,
toavailable(“our to on the recordapparentlimited errorsreview is

us”).

the objectionsof carriers’Even if the Coakleys’ description
however,accurate, wejudgment weresummaryto fortheir motion

ownThe insurance carriers’argument as waived.dismiss thiswould
to and“damages”were limited thesummary judgmentformotions

inmotions be­objected partto theseCoakleysissues. The“suit”
fact” and then filed theirof materialgenuine“there are issuescause

motions the sameThe addressedsummary judgment.formotions
of and “suit”—“damages”theissues—concerning interpretation

ar­motions, Coakleysand no others. Now thein thefound carriers’
summary judg­forthat, decidingfor of their motionsgue purposes

therefore, areand, theymaterial factment, there no issues ofwere
the legalof twodispositionoursummary judgment giventoentitled

andposition,theiris inconsistent with earlierThis argumentissues.
not it.acceptdoconsequently we

remedial, “re­reasons, hold thatFor weforegoingthe
thebyunder CERCLA andcosts, the EPAsponse” imposed by

(1990 1991), including& Supp.147-BchapterNHDES under RSA
theinjunction reimbursingandcleanupof with acomplyingthe costs

ofcosts, for purposesareinvestigatory “damages”EPA for related
and ex­general liabilitycomprehensiveunder the carriers’coverage

from record usit the beforeliability Althoughpolicies. appearscess
thecosts, cost containmentconstructingcertain such as the ofthat

while other costs“damages,”not definition ofdo fall within thecap,
arguednot or de­do, directlythat these issues wererecognizewe

case,ofin court. thisprocedural posturecided the Given thesuperior
cost consti­any particularnot determine whetherfinallywe do here

in we leaveopinion;we have defined them this“damages”tutes as
byin first instance the superiorto be resolved thedisputessuch

Further, hold the PRP notice and the NHDES’swe that EPA’scourt.
the Wepolicies’ requirement.order satisfied “suit”administrative

thisproceedings opinion.for consistent withremand

and remanded.Reversed

dissented;Thayer,Brock, J., J., the othersjoined,C. with whom
concurred.

Brock, to to findC.J., lengthsThedissenting: majority goes great
the EPA. Be-byfor costs incurredcoverage responseinsurance the
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Icause agree majority’scannot with the characterization of
CERCLA orcosts, withresponse majority’sthe forced interpreta-
tion of the term as it in“damages” is used the comprehensive gen-

(CGL)eral Iliability policies, must dissent.
A claim by the EPA to recover the incosts it incurs responding

to aunder CERCLA release of hazardous pollutionwaste is not a
claim for In sense, it is adamages. legalthe claim for resti-equitable

In sense,tution. a it a bymore common is claim the EPA seeking
reimbursement for the itmoney on behalf of thespent responsible
parties by taking the initiative in to a of haz-responding release
ardous waste instead ofpollution, waiting for the responsible parties
to with EPAcomply bydirectives actiontaking themselves. Regard-

viewed,less of how the response costs are arethey not the kind of
expenses Coakleysfor which the are insured under their poli-CGL
cies.

The EPA is authorized under CERCLA to direct the cleanup and
prevention of hazardous waste inpollution this See 42country.

9604(a)(1) 1992).§U.S.C.A. In the case of a of(Supp. release haz-
ardous waste EPApollution, the ordermay responsible partiesthe

actions,to take 42specific 9604(a)(1),§§remedial see U.S.C.A.
9606(a) 1992),(Supp. mayand enforce these inorders federal district

1992).9606(a)-(b)42 §court. See (Supp.U.S.C.A. ofBecause the
severity and theimmediacy of hazardous waste inpollution problem

States,the United and because of the inherent difficulty and sub-
stantial cost in remedying sites of hazardous waste pollution,
CERCLA also EPAauthorizes the to execute own cleanupits meas-
ures, to substances,and ofremedy prevent releases hazardous and

tothen recover the costs responseof from the parties deemed re-
sponsible under CERCLA for EPAviolating pollution standards and

42 §§the hazard.creating 9604, 9607(a)(4)(A)-(B),See U.S.C.A.
9621(a) (1983 1992).Supp.&

incurred inExpenses are the costs of withresponse thecomplying
directives of a regulatory agency. This cost complianceof remains
the ofresponsibility responsiblethe parties of whetherregardless
the EPA orders the of thecleanup hazardous or whetherpollution,

EPA, itself,the responds to the pollution release. When EPAthe
itself,decides to respond it confers a benefit theupon responsible

parties by aperforming beneficial service and saving the theparties
cost thereof. the EPAWhen seeks of responsereimbursement its

9607(a)(4)(A) 1992),costs under subsection it is(Supp. seeking resti­
for unjusttution the enrichment byreceived the responsible parties
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(Second)RestatementSeeexpenditures.in the form of avoided
(Tentative 1, 1983).3, at Draft No.§ 43Restitutionof

in thedamagesbe characterized asway costsresponseIn no can
inter-can beNor CERCLArecovery.of a torttraditionalsense

theunder which federala cause of actionas newcreatingpreted
CERCLA,polluters.wastemay itself,sue hazardousgovernment

andrecovery of costsresponsethedistinguishes betweenspecifically
an toinjuryto compensatetortrecovery damagesof traditionalthe

1992)9607(a)(4) of(Supp. CERCLAresources. Subsectionnatural
will liable for:beresponsible partiesthatprovides

“(A) byaction incurred theof or remedialall costs removal
a or an tribe notor IndianGovernment StateUnited States
contingency plan; [and]with the nationalinconsistent

of,(C) to, or loss of naturalfor destructioninjurydamages
assessingcosts of suchresources, the reasonableincluding

destruction, loss.”injury, or
biota,fish, wildlife,“land,resources” is defined asThe term “natural

other re-water, water, supplies,water and suchair, ground drinking
to,in trustto, by, by, appertainingheldmanagedbelongingsources

. . . State or localanythe United Statesbyor otherwise controlled
42Indian tribe.”government, anyany foreign [or]government,

1992).9601(16)§ (Supp.U.S.C.A.
and indi-damages clearlycostsresponseThe distinction between

a comprehensivethat not intended to createcates CERCLA was
in pollu-involved hazardous wasteremedy governmentsfordamages

inapplies onlyof section 9607cleanup. provisiontion The damages
a holds angovernmentof actual to resources in whichinjurycases

expends money conductingThe fact that the EPAactual interest.
pollution privately propertyto on ownedupremedial measures clean

recoverenough grounds damages.is not to the United States togive
of costs.only responseIt seek reimbursement itsmay

laws, does hold all of thebyThe State of New its ownHampshire,
in in trust for the of its citizens. RSAthe State benefitgroundwater

underdamagesthe could recover subsec-Presumably,481:1. State
1992)9607(a)(4)(C) groundwa-for actual to(Supp. injurytion the the

in at thepollution Coakleythe release ofbyter held trust caused
action, however, fromSuch an would be distinct the claimlandfill.

by present dispute. plain-EPA that is the focus of this Themade the
costsresponsein this case is for the reimbursement ofliabilitytiffs’
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incurred the EPA.by liabilityTo establish this the EPA did not have
resources,to hold an interest in any polluted natural nor did it have

to It toallege any injury. only unjusthad show that an benefit was
conferred theupon parties when the EPA had to takeresponsible
affirmative to its ownsteps publicexecute directives for the welfare.

to responseBecause the EPA's claim recover costs seeks an equi­
restitution,remedytable of it is damagesnot covered as under the

courtCoakleys' policies. Co.,CGL This in Desrochers v. 99Casualty
129, (1954),N.H. A.2d106 196 established that ofequitable forms

relief are not Adamagescovered as in CGL number ofpolicies.
courts have cited forDesrochers the that ac­proposition equitable

See,tions for injunctive and reliefrestitutionary damages.are not
Pharmaceutical, 977,e.g., Continental Ins. v. Northeastern 842 F.2d

(8th Cir.), denied,986 (1988);cert. 488 v.U.S. 821 Cas.Maryland Co.
Armco, 1348, (4thInc., 822 1987), denied,F.2d 1352 Cir. cert. 484

(1988); Co.,U.S. v.Corp.1008 Intel Acc. F.and Indem. 692Hartford
(N.D.1171, 1988);Supp. 1188 n.24 v.Cal. Ladd Constr. Insurance

America, 46-47,Co. 43, 568,73 Ill. 3dApp. 391 N.E.2d 571-72of N.
(1979); Fund, 299,Lido Co. New v.England Fireman's 574 A.2dof

(Me. 1990). Desrochers, Circuit,300-01 the enCiting Eighth sitting
banc, thatstated letter insurance law that"[b]lack holds claims for
equitable relief are not claims for `damages' liabilityunder insurance

Pharmaceutical,contracts." Northeastern at842 F.2d 986 (quota­
omitted);tions Co.,see also Co. v.Cincinnati Ins. Milliken and 857

(4th 1988) (no979,F.2d 980-81 for ofcoverageCir. costs restitution­
relief);ary Hanna,Aetna andCasualty Surety v. 224 F.2dCompany

(5th499, 1955) (no503 Cir. coverage injunction);for costs of Haines
(D.v. St. Co., 435,Paul Fire & Marine Ins. 428 F. 441 Md.Supp.

1977) (no coverage injunctive relief);for of andcosts restitutionary
(Me.Marois, 16,Patrons Mut. Co. v. 573Ins. A.2d 18-19Oxford

1990) (no for costs of withcoverage complying order togovernment
clean up pollution).

To its in favor ofsupport position coverage, the majority misreads
Desrochers and anunnecessarily complicates already complex issue.
The uses formajority somethingDesrochers Desrochers was never
designed to do. Desrochers clearly states what the term “damages”
in include,a namelyCGL does notpolicy equitable forms of relief.

however,The tries tomajority, use Desrochers to define what “dam-
are, inages” and the process leaves a thirty-eight-year-old prece-

dent in shambles.
holdingAfter that of compliance injunc­the cost with a mandatory

tion sumis not a recoverable “as damages” under a insur­liability
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in198,131, A.2d at the courtDesrochers, N.H. at 10699ance policy,
the court’sand find fault with lowerwent to addressDesrochers on

rejectedThe courtsupremecoverage.for insurancefindingreasons
aasthe should be treatedinjunctionthatlower court’s rationalethe

on technicalin the future theoccurringdamagesforsubstitute
toin effectlongerin no bethat the wouldquestiongrounds policy

133, 199.106 atId. at A.2ddamages.instances of futureanycover
substitution argumentits on thismajority, today, holdingbasesThe

inholdingit contradicts thedirectlythatmentioningevenwithout
mandatory injunc­compliancethat cost of with [a]Desrochers “[t]he

dam­payableas a sum ‘asregardednot to bereasonablytion is
131,at A.2d at 198.Id. 106ages.’”

reasoningby twistingits themajority justify positionThe tries to
tortan from traditionalinjunctionIn distinguishingin Desrochers.

several, traitslisted nonexclusivethe court in Desrochersdamages,
damages remedy:of a

areTheyfor sustained.recompense injuries“Damages are
in usual arethan and the sensepreventive,remedial rather

in of theexpense restoring plaintiff’snature. Thepecuniary
theremedyto state will not injury pre-its formerproperty

done, injured parties.”will it be to theviously paidnor
(citations omitted).131-32,106 todayThe majorityat A.2d at 198Id.

to re-this list of traits and tries thatupon incomplete sayrelies
form or theycosts must because in some anotherdamagesbesponse

creates strainedthese traits. This severalpossess approach, though,
of reasoning.lines

First, pre-the creates a distinction between remedial andmajority
expensescosts and that remedial are cov-onlyventive determines

412. of this isdamages.ered as The creation distinctionsupra p.See
itlikely important aspect today’sto be the most of decision because

that will firesillusorycreates an and distinction fuel theunworkable
case, it exactly responseof future In this is unclear whichlitigation.

byincurred EPA are and which preventive.costs the remedial are
neigh-the under landRemoving groundwatercontaminants from the

remedial, itthe landfill is but is alsoboring Coakley certainly preven-
tive to the extent that it the contamination fromprevents spreading

animals, nearbyfrom the to the andgroundwater ground, plants,
thedecontaminatingfamilies. it is unclear whetherSimilarly,

the landfill is reme-groundwater directly Coakley essentiallyunder
in in trustdamagedial that it the to the heldgroundwaterremedies

State, in it ofstops spreadthe or that theby essentially preventive
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pollution through the togroundwater neighboring properties, pre-
numberventing any tort suits.privateof

thePerhaps greatest with theproblem majority’s treatment of the
preventive/remedial distinction is that it creates an irreconcilable
contradiction within opinion. costs,the The thatmajority holds some
such cost of site,as the aconstructing containment over the can-cap
not damages they This, however,be because are preventive. contra-

Desrochers,dicts the substitution fromargument, gleaned on which
the majority’s opinion p.is based. See 412.'If the EPA’ssupra order
to clean the isup groundwater just a substitute anfor action for

damages,future how can the toEPA’s order construct a containment
becap any differently?treated to groundwa-Similar thecleaning up

ter, constructing the containment willcap prevent future damages
and, under the bemajority’s reasoning, should treated as a substi-
tute for an action for damages.those future This contradiction ex-
hibits how the hasmajority misread Desrochers.

The majority reinterpretsalso the court’s instatements Des­
rochers that thedamages nature,”“in usual sense are inpecuniary
Desrochers, 131, 198,99 N.H. at 106 A.2d at “paidand are to the

132, 106injured Id. Inparties.” at A.2d at 198. so thedoing, majority
uses tofaulty logic find a distinction between the direct and indirect
payment of costs. of logicalInstead the worktaking steps to through

conclusion,to its majoritythe starts itswith own conclusion and
works backwards. Because are ifresponse costs damages they are

EPA, contends,incurred theby the then ismajority it incongruous
for response costs not beto covered if the incurCoakleys them in

injunction.an EPAcomplying suprawith See pp. major­413-14. The
ity thatstates should make no in“[i]t difference terms of insurance
coverage whether the firmsengineering hired to up pol­clean the
luted groundwater their money [directly]receive from the Coakleys
or from[indirectly] the orfederal State Directgovernment. payment
is in a ‘real sense toequivalent’ payment,indirect because either
way, (cita­the damage to the groundwater repaired.” p.is 414Supra

omitted).tion
rationale,Under the majority’s costsresponse are recoverable as

damages because inthey are nature”“pecuniary longas as some
firm isengineering ultimately paid upto clean the Ifgroundwater.

conclusion,this is toreasoning carried its Coakleys’the response
costs would be if Coakleys own,covered even the theiracted on un-

injunction,der no EPA and before the was detectedpollution by the
untenable,government. Such a isresult but it byis mandated the

majority’s which inreasoning disregards what the court Desrochers
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the in nature” and to theby “pecuniary “paid injuredmeant terms
parties.”

All in A partyremedies are nature” at some level. will“pecuniary
injunction;incur costs in with an a mustusually complying party

inunjust enrichment an action for resti-disgorge constitutingfunds
tution; to apay money compensate party’s inju-and a tortfeasor will

in a action. The fact that are indamages damages pecuniaryries
an inonly injurynature means that the value of is calculated mone-

terms, and to atary money compensate party injury.is used for its
(1973).Dobbs,See D. Handbook on the ofLaw Remedies 135-36

relief,In contrast to forms of a actionequitable damages will not
itself,injury anycorrect the nor will identifiable unjust benefit be

Rather,injuredreturned to the See id. at 135.party. injuredthe
party receives a cash award toequivalent injurythe sustained. Id.
The fact that are andamages paid injured partyto means thatonly
damages are todesigned compensate injuredthe party’s interests.
See id. at injured135-36. How the uses theparty money award is
irrelevant.

The proper whichlogical progression, the shouldmajority have
followed, is as follows. If Coakleysthe acted on their own to clean up

caused,the hazardous pollution theywaste toprior any order by the
government, then costs of their responsethe would not be damages.
The money spent would not be compensating any injury and would
not be topaid any injured They would beparty. simply costs incurred
by Coakleysthe in the of conducting business,course their costs
which are certainly bynot covered a CGL Ifpolicy. the Coakleys

upclean the an EPApollution pursuant injunction,to the reasoning
is the same. The cost of remedying pollutionthe is still the Coakleys’

and the EPAresponsibility, fact that the has in onstepped behalf of
the public health and welfare does not that anymean hasparty been
injured, nor does it transform the costs of intoresponse some form
of for ancompensation injury. The costs areresponse juststill a cost
of doing business which the must ifCoakleys bear. the EPAFinally,

in,steps conducts the cleanup, and sues for the reimbursement of its
costs,response the recovered is notmoney damages.still The EPA is

not forsuing any injuries bysustained the natural resources of the
States;United the is notmoney paid compensation for natural re-

source damage; moneyand the is not the value ofpaid any damages,
but rather is the value of unjustthe benefit uponconferred the

the EPACoakleys by when the EPA assumed the Coakleys’ respon-
sibilities and cleaned up pollution, savingthe the Coakleys the cost
thereof.
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otherwise, does,To hold majorityas the creates an unintended
It thatanomoly. agreed Coakleysmust be the would not be covered

own,for their costs of if acted on theirresponse they prior anyto
involvement,government to clean the caused.up pollution they The

majority’s decision finds fortoday, though, coverage response costs
as as as the wait EPAdamages long Coakleys long enough for the to

order,the picture injunction,enter to issue an obtain an or conduct
cleanupthe itself. Such an the makes insur-approach by majority

ance on the mere of in-coverage contingent fortuity government
involvement the and willcleanup process discourage polluters and

from initiative to theresponsible parties taking any remedy pollu-
Indeed,theytion have caused. under the majority’s reasoning, com-

and nopanies industries will have incentive to adhere to government
Ifsafety regulations.standards or environmental a ne-company

its and aglects government agencyduties forces to demand compli-
ance, instead of with these directives andcomplying absorbing the

business,a of then alldoingcost as cost of these business expenses
now ifby example,would be covered insurance. For a government

agency apartment complexesordered all to be with smokeequipped
detectors, the owners of such would have to install detec-complexes

detectors,Iftors and bear the cost. one owner refused to install the
itself,forcing the to order or install themagency compliance the

bycosts would now be covered a CGL virtue ofpresumably policy by
government agency’sthe involvement.

dissent,inFinally, objectI must to the unwarrantedmajority’s
inresort to definitions order to find the termdictionary “damages”

to include costs. have declared that courtresponse We this will not
justfind a clause to be so that we theambiguous may resolve con-

trived an insurer. Laconia Rod & v.ambiguity against Gun Club
Co., 179, 182-83, 249,Acc. & Indemn. 123 N.H. 459 A.2dHartford

(1983).251 I to theSpecifically, object majority’s use of dictionary
First, dictionary by verydefinitions for two reasons. a its design has

several varied definitions for a word. It is notsingle appropriate for
the court to search the for the one definition thatdictionary will re-

in in asult case.coverage particular
Second, actual of inmajority’s dictionarythe use the definitions its

is The that fitopinion misleading. majority responseconcludes costs
damagesthe definition of them to be or satis-stating “compensation

faction law for a 415. fullimposed by legal injury.” Supra p. The text
inpartof this of the definition is stated earlier the majority’s opinion

and reads: or a“compensation imposed bysatisfaction law for wrong
or caused a a THIRDinjury by legal right.”violation WEBSTER’Sof
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Dictionary 1961) (em-571 ed.(unabridgedNew International
added). The fails to address the fact thatphasis majority response

theydo not fit definition unless are to ancompensate injurycosts this
case,In EPAby legal right.”“caused a violation of a this the has

a It incurright.suffered no violation of has no not tolegal right
it duty remedycosts. Indeed has an affirmative to haz-response

ardous waste The caused thepollution. pollution by Coakleys may
have violated the of not torights private parties have their land pol-
luted, or even the of the State of Newrights Hampshire not to have
its Butgroundwater recoverycontaminated. the of costsresponse by
the EPA is in way injuries.no for thesecompensation

The majority undoubtedly objectwill to this dissent on the ground
that coveragethe denial of relies the of a technicalupon imposition

term, an action in from an forlegal distinguishing equity action dam-
the of theages, upon plain meaning policy. objec-insurance Such an

First,tion is for two reasons. evenmisplaced majoritythe recognizes
that a term in an cannot ifpolicyinsurance be considered ambiguous

409-10;it has already by judicial Suprabeen defined decision. pp.
Appleman Appleman,see 13 J. & J. Insurance Law and Prac-

(1976).7404,§tice at Desrochers thatclearly339 holds equitable
forms of relief are not as damagesrecoverable under the terms of a

Desrochers, 131-32,atgeneral liability policy. 99 N.H. 106 A.2d at
198. With this in in Newprecedent place Hampshire, the term “dam-
ages” cannot be deemed nor canambiguous, any insurance carrier
have expected modifybeen to the of its in awording policy search of
clearer statement coverage.of

Second, on arelying judicialeven without decision to define dam-
the insuredages, average would understand that response costs

would not damagesbe covered as under the terms of a Ipolicy.CGL
agree majoritywith the that an insured notmay know the technical

inlegal distinctions between actions law and in equity,actions but
this is not what averagethe insured must understand to know that

costs are not covered. Theresponse insured must know thatonly the
CGL policy onlycovers those costs “which the insured shall become
legally obligated to aspay damages.” Any insured knows that gen-
eral liability insurance does not cover all costs which a company
might incur in the course of doing business. It does not cover operat-

costs, sanctions,ing or the cost ofpenal with thecomplying direc-
tives of a regulatory agency. No reasonable insured could believe
that insurance bycould be created tocoverage failing comply with an
agency’s directives or to heed its orders.failing
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consideredI hold that costs cannot beresponseBecause would
that Maine Bond-I would also holdpolicies,under the CGLdamages

theoakleys againstno to defend the Cdutyand St. Paul haveing
above,forth IEPA For the reasons setactions of the and NHDES.

dissent.respectfully

Thayer, J., injoins the dissent.
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