
428

consideredI hold that costs cannot beresponseBecause would
that Maine Bond-I would also holdpolicies,under the CGLdamages

theoakleys againstno to defend the Cdutyand St. Paul haveing
above,forth IEPA For the reasons setactions of the and NHDES.

dissent.respectfully

Thayer, J., injoins the dissent.
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(Donald Feith,Arnold,P. senior assistantattorney generalJohn
for theorally),on the brief and State.attorney general,

Concord,defender, of briefbyE. chiefDuggan, appellateJames
the defendant.for

se.orally, proFrank J. brief andSylvia, by

a trial inBrock, juryconvicted afterC.J. The defendant was
J.)(Goode, unauthorizedbyof three counts of theftCourtSuperior

trialthat theappeal arguesRSA 637:3. On the defendanttaking,
(1) curative instruction aftergiveerred: when it refused to acourt

(2)in argument;the evidence andprosecutor closingthe misstated
alcohol could not bedependencewhen it ruled that evidence of acute

to theft. We af-to a lack of intent commitprove specificintroduced
firm.

in untilHillsboroughan hisattorney practicingThe defendant was
in of he served as thepart practice,disbarment 1988. As his law

Colburn,the estate of Frank the trustee of theadministrator of
executor of theLougee,account for and theguardianship Melissa

1990,In the was indicted onNutting.estate of Elizabeth defendant
theft,of and the to trial on three of theproceededsix counts State

counts.
defendant,I that aschargedCount of the indictment the adminis-

estate, $44,664.76of the as fromproceedstrator Colburn obtained
$34,767.16the sale of Colburn’s real estate and of that amountspent

trial,matters to At evi-presentedon unrelated the estate. the State
that againstdence the defendant wrote a series of checks the

$44,664.76 $9,000for a check to hisexpenses, including per-various
account to make on a construction loan on his ownpaymentssonal

addition,In the defendant used the funds to claims ofproperty. pay
his other clients.

defendant,IICount of the indictment that the as trusteecharged
and to Melissaguardian Lougee, exercised unauthorized control

$14,000 inover her account. The showed thatguardianship evidence
the defendant used funds from the account to ex-guardianship pay

trust, work,penses unrelated to the electricalincluding painting,
landscaping, plumbing, and real estate loans related to his own prop-
erty.

defendant,Count V that the as of thecharged Nuttingexecutor
estate, $12,542.07transferred from account to hisNutting’s savings

account,law firm’s trust and used the funds for unrelatedexpenses
26,1986,to the estate. The evidence showed that on theNutting May
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$12,542.07defendant from the account to one Ellen Gibson aspaid
sale house.the from the October 1985 of herproceeds

trial,At the defendant admitted to the checks but deniedwriting
to his clients’ funds. He stated that he was unawareintending steal

the forth in the of Professional Conduct con-prohibitionsof set Code
his pur-use and of client funds and thatcerning commingling argued

defendantmoneywas to invest the on his clients’ behalf. Thepose
alltestified that he viewed the “like a mutual fund” where themoney

The defendant also to intro-money soughtis combined and invested.
at trial that acute alcohol caused himdependenceduce evidence his

to that his actions were in the best interests of his clientsrationalize
had no intent to them of theirthereby deprive money.and that he

bythe defendant asserted that he was not reason ofFinally, guilty
based on his alcoholism. Given the choices of notinsanity guilty,

insanity, juryand not reason of the found the defend-guilty, guilty by
ant on all three counts.guilty

that trialargues appealThe defendant first on the court erred
when it refused to a curative after thegive prosecutorinstruction
made what the defendant asserts were misstatements during closing

defendant,to on least four” occasionsargument. According the “[a]t
the the a com-during closing argument “expressed juryState to

of topletely contrary testimonyerroneous misstatement the law...
trial,from State’s the the State’s ex-expert During[the witness].”

inventoryin estate administration testified that an estate shouldpert
list, alia,inter the of the decedent’s accounts as ofsavingsbalance

death,the of forbeginningdate and should establish the balance the
probate partultimate account filed with the As of the State’scourt.

the reviewed in detail each theft com-closing argument, prosecutor
mitted the defendant. The that the time theby prosecutor argued by

probate indicatingdefendant filed inventories with the court the con-
estates,tents of the Colburn and he hadNutting already misap-

contained in thosepropriated money savingsestates’ accounts.
objectedThe defendant on the that while the State’s ex-grounds

had testified that the must show the value as of thepert inventory
death,date of “more than the invento-prosecutor implied”the that

ries must show the value of the estate at the time of The de-filing.
that thereby affirmativelyfendant contends the prosecutor

the torespect bymisstated evidence with inventories filed the de-
court,fendant with and in the toprobate doing jurythe so asked

believe that he had lied to the court. to thedeliberately According
defendant, misconduct, and,such becauseclearly prosecutorialwas
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the trial court agive instruction,refused to curative herequested
must be agiven new trial.

A prosecutor may draw reasonable inferences from the
Glidden, 41, 48, 728,facts see State v. 122 441proven, N.H. A.2d 732

(1982), and has ingreat closinglatitude to both “summa­argument
rize and discuss the presentedevidence to the and tojury urge the

tojury Grote,draw inferences of fromguilt the evidence.” State v.
748, 751, 346, (1986).127 N.H. 506 A.2d 348 To constitute pros­

have,ecutorial overreaching, government“the must through gross
negligence misconduct,or intentional caused circum­aggravated

defendant,stances to whichdevelop seriously prejudiced a causing
him to conclude thatreasonably continuation of the tainted proceed­

ining Lake,would result 820, 823,his conviction.” State v. 125 N.H.
(1984).1048,485 A.2d 1051 We do not that the inagree statements

this case are of the kind found inimproper the numerous cases cited
See,by 1,the defendant. v.e.g., State 130 N.H.Bujnowski, 532 A.2d

(1987)1385 (prosecutor professed to jury personal opinionhis of the
defendant);of theguilt Preston, 147,State v. 121 N.H. 427 21A.2d

(1981) (prosecutor evidence);to inargued jury facts not State v. La­
Branche, (1978) (State176,118 N.H. 385 A.2d 108 testified about

defendant).untried indictment pending against

The prosecutor argued that the defendant’s inventory filings
with the probate court did not reflect that the defendant had already

a ofspent portion the funds received. This was anot “misstatement”
of the expert’s testimony, as the expert neither testified as to the

ofaccuracy the filingsdefendant’s with court,the probate nor to
whether an inventory filed with the probate court should reflect ad­
justments made to a decedent’s bank accounts between the ofdate
death and the filing Rather,date of the inventory. the prosecutor
drew a reasonable inference from the evidence as a whole that the
defendant knew that what he was withdoing his clients’ funds was
illegal. Because the prosecutor did not evidence,misstate the there
was no inimpropriety the closing argument, and no curative instruc­
tion was required. Bureau,See State v. 220, 224,134 N.H. 589 A.2d
1013, (1991).1016

The defendant next thatargues the trial court erred in thatruling
evidence of the effects of his acute alcohol dependence was limited to

defense,an insanity and could not be used to lackprove of specific
intent to commit theft. Prior to trial the gavedefendant notice that
he intended to rely on the defense of intoxication under RSA 626:4.
The notice stated:



432

indictment,in the defend-events theDuring alleged“1. the
alcohol which haddependence,from acutesufferingant was

lifeon his andpersonal professionala devastating impact
years.at least 10over a ofperiod

as it affected hisparticularly2. That alcohol dependence,
effectivelytoabilityand his functioncognitive functioning
judgment.had a decided affect on his[sic]as a professional,

thatthat and the ofdependence progressionDue to alcohol
was unableyears,over the of 10 the defendantperiodillness

criminal intentnecessary prerequisitetheperform [sic]to
inhis client’s funds as the indict-allegedto misappropriate

ment.”

320, (1977),Plummer, 374 A.2d 431 andon State v. 117 N.H.Relying
(1985),359, the movedGlidden, 127 N.H. 499 A.2d 1349 StateState v.

the of the defendant’s alcoholism on histestimonyto bar about effect
such wastestimonyto form a intent unlessability generally specific

in an defense. The trial courtinsanity grantedoffered the context of
to expertthe motion and allowed the defendant introduceState’s

in anonly insanityalcoholism connection with de-testimony of his
fense.

not, such, a defense. The“Intoxication is asprovides:RSA 626:4
however, introduce evidence of intoxication when-may,defendant

of the offense and itcharged,it is relevant to an elementnegateever
in whether such ele-determiningtaken into considerationshall be

a reasonable doubt.” Based on this so-proved beyondment has been
defense,” that the trialarguescalled “intoxication the defendant

thetestimony of the effect of defendant’sby excludingcourt erred
to form the intent to steal.ability specificalcoholism on his general

distinction, byIn he to the articulated thisdoing appreciateso fails
Plummer, intoxication and alcoholism.in v. betweencourt State

in whichthe defendant cites casesargument,As for hissupport
inconsider intoxicationjury may decidingthis court held that the

intent to commit therequisite allegedthe defendant had thewhether
555,Hamel, 670, 679, 560123 N.H. 466 A.2dcrime. See State v.

528, 290, (1979);(1983); Noel, 522, 404 A.2d 293v. 119 N.H.State
1234, (1978);862, 867, 1237Goodwin, 118 N.H. 395 A.2dState v.

390, 391-92, 628, (1975);Caldrain, N.H. 342 A.2d 629v. 115State
(1974). InWarren, 196, 197, 566,A.2d 567 eachv. 114 N.H. 317State

however,cases, the raised the “intoxication de­of these defendant
influ­the was under thein the context that because defendantfense”

offense,of theor alcohol at the time of the commissiondrugsence of
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casesstate. Thesementalrequisitetheforminghe ofincapablewas
of RSA 626:4.properthe useillustrate

his ex­throughproposenotHere, however, the defendant did
histestimony aboutto elicitor other witnessanypert psychologist

allegedthehe committedthe occasionson variousintoxication
to demon­testimonyInstead, expertofferedthe defendantthefts.

of thealcoholism, he was deprivedacutethat of hisstrate because
testimonySuchhis conduct.criminalitythe ofappreciatetoability

as unable tointoxicated to beon he was sobearinghad no whether
isholding in Plummerto commit theft. Ourform the intentspecific

claims that his conditionis the defendantclear: whenquite only“[I]t
insanitya or whichmental diseaseof chronic alcoholism constitutes

and thus constitutesexercisinghim his volitionincapablerenders of
act that he be alloweda an criminal willallegeddefense tocomplete

328,Plummer, at117 N.H.to evidence this condition.”ofpresent
Where, here, longis based on the374 A.2d at 436. as the defense

of diseasealcoholism, then it a mentalterm effects of is defense
insanitywithin the of the statute.purview

Affirmed.

HORTON,J., sit;did the others concurred.not
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