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casesstate. Thesementalrequisitetheforminghe ofincapablewas
of RSA 626:4.properthe useillustrate

his ex­throughproposenotHere, however, the defendant did
histestimony aboutto elicitor other witnessanypert psychologist

allegedthehe committedthe occasionson variousintoxication
to demon­testimonyInstead, expertofferedthe defendantthefts.

of thealcoholism, he was deprivedacutethat of hisstrate because
testimonySuchhis conduct.criminalitythe ofappreciatetoability

as unable tointoxicated to beon he was sobearinghad no whether
isholding in Plummerto commit theft. Ourform the intentspecific

claims that his conditionis the defendantclear: whenquite only“[I]t
insanitya or whichmental diseaseof chronic alcoholism constitutes

and thus constitutesexercisinghim his volitionincapablerenders of
act that he be alloweda an criminal willallegeddefense tocomplete

328,Plummer, at117 N.H.to evidence this condition.”ofpresent
Where, here, longis based on the374 A.2d at 436. as the defense

of diseasealcoholism, then it a mentalterm effects of is defense
insanitywithin the of the statute.purview

Affirmed.

HORTON,J., sit;did the others concurred.not
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and for theRedden, orally, plaintiffs.briefDerry, byofDonald M.

(Robert E.Peters, Chiesa,Starr, of ManchesterDunn &Wadleigh,
brief, andjointR. on the defendants’and Peter ChiesaJr.Murphy,

Group.The Hartford Insurancefor defendantorally),Mr. Chiesa

(II. on theBackus, Solomon, MeyerManchester Jon& ofMeyer
Insur-for defendantorally), Metropolitanandjointdefendants’ brief

ance Company.

(Paul theP.A., Chant onof Nashua W.Kerrigan,Hamblett &
brief), as amicus curiae.Dowling,for Ronaldby brief

in-theThayer, judgmentIn declaratory proceeding,J. this
asureds, SuperiorPaula S.Akerley Akerley, appealC. andJoseph

J.) uninsuredcoverageorder under twodenyingCourt (Hampsey,
while ar-Akerleyan sustainedinjury Josephformotorist policies

affirm.cross-appeal.The defendants Weresting suspect.a
deputywas as a1986, Akerley dutyIn onJosephOfficerApril

ashootingthat an individual wassheriff he was informedwhen
on Beach. OfficerHamptoncar towardweapon peoplefrom his

and, eventually,theofficer toresponded reportand anotherAkerley
lot. resistedsuspectin his in a Theparkinga earsuspectcornered

arrest, him fromphysicallyforced to removeand the officers were
car, whereuponstrugglecar. to outside thesuspecthis The continued

to claims that heAkerleyall fell the Officerground.three individuals
incident.injurya from thissuffered back

for motoristclaims uninsuredAkerleyand Paula enteredJoseph
(Hart-Hartforddefendants, GroupThe Insurancebenefits with the

ford) Hart-Company (Metropolitan).and InsuranceMetropolitan
a policy,under autoford businessAkerley’s employerinsured Officer

under their autopersonaland insured theMetropolitan plaintiffs
brought acoverage, plaintiffsthe defendants denied thepolicy. After

un-seeking coverageto establishdeclaratoryforpetition judgment
The Su-All forparties summary judgment.der movedpolicies.the

J.) in favorjudgmentgranted summaryperior CPappagianis,Court
the req-trial that althoughof the The court determineddefendants.

andAkerley’s injuryOfficeruisite causal connection existed between
vehicle, theprecludedthe the uninsured the fireman’s ruleuse of

arose outrecovering Akerley’s injuryfrom because Officerplaintiffs
that his presence.of the same conduct required

order, v.Migdalcourt its we decidedAfter the trial entered
(1989),171, 176, 826, 829 ex-recognizingN.H. 564 A.2dStamp, 132
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toceptions the fireman’s rule for wanton or reckless conduct and for
positive acts of misconduct. In our inlight of decision Migdal, the

movedplaintiffs to amend their forpetition declaratory judgment
and asked the trial court to thereconsider denial of their motion. The
plaintiffs were to amendpermitted petition allegetheir to the follow-
ing:

4, 1986,“That on or anAprilabout incident inplacetook
Hampton, HampshireNew whereby JosephPlaintiff C.
Akerley injuries. Akerley,received Mr. while serving as a

sheriff, arrested a man in thedeputy man’s motor vehicle
following the misconduct Theoperator’s elsewhere. man
struggled within his car and actively resisted arrest. The

reckless,man’s negligent, and wanton acts his positiveand
ofacts misconduct proximately injury Josephcaused to C.

Akerley’s back.”

amend,After the motiongranting plaintiffs’ to Superiorthe Court
J.) vacated its earlier order(Pappagianis, granting summary judg-

ment to the Thedefendants. defendants filed cross-motions for sum-
time,mary judgment a contendingsecond that policiestheir only

injuriescovered out ofarising “accidents” and that the new allega-
reckless, wanton,tions of or willful misconduct not falldid within

their of anpolicy definitions accident. The CourtSuperior (Hamp-
J.) motion,sey, denied the defendants’ finding that the question of

whether the injury bywas caused an accident awas ofquestion fact.
The defendants a motion forbrought reconsideration which the Su-

J.)perior Court (Hampsey, granted. motion,In granting the the trial
court found that the of whetherquestion Akerley’sOfficer injury
arose of anout accident was not one materialof fact. The trial court

if accident,ruled that the injury arose out of an plaintiffs’then the
uninsured motorist by rule;claims were barred the iffireman’s the

accident,injury was not the result of an then the did notpolicies
Inprovide coverage. this the trial court notruling, did reach the

issue of whether the alleged injury arose out of or resulted from
orownership, maintenance use of the uninsured vehicle.

On theappeal, plaintiffs contend that the fireman’s rule should be
or,inabrogated alternative,New inHampshire the that it does not

to the thisapply facts of case. The plaintiffs further contend that
Officerwhether Akerley’s injury falls within both policies’ definition

of “accident” is a ofquestion fact. On thecross-appeal, defendants
thatargue regardless of whether Akerley’s injuryOfficer arose from

accident,an the plaintiffs cannot recover as a of law.matter The
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not con-causallywasAkerley’s injuryOfficerargue thatdefendants
uninsured motoror of themaintenance use”“ownership,tonected

vehicle.

fireman,or both“a officerpolicerule precludesThe fireman’s
bycreated anallayand dangersto confront crisespaidof whom are

in the cre­ofcitizenry, complaining negligencefromuncircumspect
Tasker,v.Englandengagement.”of for theirverythe occasionation

(1987).471-72, 938, England,In we left467, A.2d 941129 N.H. 529
or wantonthe rule also to willfulappliedthe whetherquestionopen

Migdalin472, at 941. settled this issueat 529 A.2d Weconduct. Id.
only ordinary“to acts ofappliesthat the fireman’s ruleholdingby

828,176, explicitlyat 564 A.2d at and132 N.H.Migdal,negligence,”
(willful) of misconductreckless, wanton, or actspositiveexempting

175-76, 564 A.2d at 828.the of the rule. Id. atscopefrom
considera-public policythe relevantIn we enunciatedEngland,

rule sup-the fireman’s rule. Theapplicationthat the ofcompeltions
better, surer,is a andresponsibilitythat societalprincipletheports

in linethe ofinjureda officer or firemanpublicfairer recourse for
129 N.H.a tort atpossibility recovery. England,than the ofduty

to470, “‘paidand firemen are con-529 A.2d at 940. Police officers
by uncircumspect citizenry’created anallay dangersfront crises and

663,Freda, 81, 86,Berko 93 459 A.2d 666. . . .” Id. v. N.J.(quoting
(1983)). to com-such, unfair to ask the citizenfundamentallyAs “it is

officer[s], at taxpayer ex-safety already engaged.. .pensate public
injuries performinga for sustained while thesecond timepense,

the citizen’s ben-[they paidservice which to undertake forvery are]
471, mightId. A contrary discourageat 529 A.2d at 940. ruleefit.”

publicfromrequesting safetyof the from assistancepublicmembers
471, A.2d 941. see nofear of Id. at 529 at Weliability.officers for

reject the plain-considerations and thusreason to set aside these
that the rule should beargument abrogated.tiffs’

that Offi­petitionread the amended asplaintiffs’ allegingWe
was three of con­injury by typescer causedAkerley’s proximately

(1) (2) conduct,conduct; seereckless and wantonnegligentduct: W.
al., § 34,et Keeton on the ofKeeton Prosser and Law Torts

(5th 1984) (claims wanton,willful,ofat 212 ed. and reckless conduct
same, ofgenerally aggravatedhave been the as an type neg­treated

(3)differing negligence); posi­in from andligence quality ordinary
(intentional) rule,of oftive acts misconduct. Because the fireman’s

find that the trial court barred thecorrectly plaintiffs’ recoverywe
by Migdal,an that was Seeinjury ordinary negligence.for caused
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176,N.H. at at rule, however,132 564 A.2d 828. The fireman’s does
barnot the from theirplaintiffs bringing Thus,other claims. we must

turn to the applicable uninsured motorist coverage provisions and
determine policy, any,which if affords on the factscoverage alleged.

Generally, uninsured motorist iscoverage “designed to pro­
protectionvide for the motoring public from injuries bycaused unin­

. . .sured motorists and McNamara,hit-and-run motorists.” R. 9
Hampshire InjuryPractice,New 572,§Personal at 123

(1988). Hartford’s uninsured motorist policy contains the following
provision:

“We will allpay sums the isinsured to re-legally entitled
cover as from the ordamages owner driver of an uninsured
motor vehicle. The damages must result bodily injuryfrom

by bysustained the insured ancaused accident. The owner’s
or liabilitydriver’s for these damages must result thefrom

maintenance or ofownership, use the uninsured motor
vehicle.”

added.)(Emphasis Similarly, the uninsured motorist provision of
Metropolitan’s policy covers the insured’s injuries that were “caused
by an accident and out thearising ownership, ormaintenance useof

added.)of an ...uninsured vehicle----” (Emphasis Such coverage is
not intended to serve as a substitute for comprehensive personal lia-
bility Appleman,insurance. See 8C J. Insurance Law and Prac-

(1991).§ 5092.55, attice 396-97
Hartford and Metropolitan thatargue Officer Akerley’s injury

notwas sustained as a and,result of an accident moreover, that the
injury did not arise out of the use of the uninsured vehicle. There-
fore, the ofthreshold issue undercoverage policiesboth turns on
whether an injury acts,causedallegedly by reckless and wanton and
positive acts of misconduct falls within the ofmeaning “accident”

so,ifand, injurywhether the out of”“arose or from”“resulted the
thesuspect’s use of uninsured vehicle.

491:8-a,Pursuant RSAto the trial court must grant summary
when, alljudgment considering of the evidence in thepresented light

most tofavorable the nonon-moving party, genuine issue of material
fact exists the partyand is entitled tomoving judgment as a matter
of law.Manchenton v. 298, 300-01,Auto 135Leasing Corp., N.H. 605

(1992).208, assume,A.2d 210 We will without thatdeciding, there
an onwas “accident” the facts Inalleged. order to invoke uninsured

coverage however,motorist under the defendants’ policies, Officer
Akerley’s injury must have ofarisen out or theresulted from sus-



439

The cross-appealvehicle. defendants’use the uninsuredpect’s of
connectedsufficientlyis notAkerley’s injurythat Officercontends

uninsured motoristvehicle to warrantthe use of the uninsuredwith
coverage.

is apolicies ques­inof terms insuranceinterpretationThe
Mut. Auto. Ins.determine. State Farmlaw for this court totion of

(1992).563,Cookinham, 247, 249, 564 While604 A.2dv. 135 N.H.Co.
insurer,the we willtermsinterpret ambiguous againstwe generally

resolve such contrivedambiguous onlya clause tonot find that is
v.Cluban Laconia Rod & Gunambiguity insurer.against Hartford

(1983).249,Co., 179, 182-83, A.2d 251N.H. 459Acc. & Indemn. 123
of asinterpret meaningno we the termsambiguity,there isWhere

reading.on apersona based more thanwould reasonable casual
474, 125,Co., 476, 596 A.2dv. Ins. 134 N.H.Horace MannLimoges

(1991).126

case, the “use” as itIn we must termpresent interpretthe
a connection existed be­to the of whether causalpertains question

Akerley. “Tn determin­of to Officerinjuryuse the vehicle andtween
exists, will look to the claimedambiguitywhether aning [the court]

context, construe theconsider it in its andambiguity, appropriate
and defini­ordinary, popularused to theiraccording plain,words

Parts,McNamara, 434,§ at 8 Auto(quoting Robbinssuprations.’”
Co., 760, 764, A.2d121 N.H. 435 507Inc. v. Granite State Ins.

(1981)). itsby ordinaryWe construe the term “use” considering
the use for a is intended.meaning and normal which vehicle Given

automobile, such,” Appleman,inherent nature of the as 6B su­“the
4317, 368,§ no ambiguity.at we detectpra

Next, we Akerley’s injurymust examine whether Officer
hisarose out of or resulted from the use of vehicle. Gener­suspect’s

a causal must harm andally, resultingconnection exist between the
Appleman,inof the vehicle order to invoke 8Ccoverage. suprause

5092.55, that§ at 393. Hartford the driver’s forrequires liability
damages “result from ... use of the uninsured motor vehicle.” Met­

injuries if outropolitan by only “arisingcovers caused accident of...
law,of the thisHampshireuse” uninsured vehicle. Under New type

injuriesclause been meaninterpreted “originatingof has to that
from, of,growingor out or from the use” of the vehicle will beflowing

McNamara, 517,§ at Al­coverage.sufficient to claim 89.supra
isthough proximate required,causation not a tenuous connection

coverage.an automobile not sufficient towith is warrant See
McNamara, 517,§ at 89.supra
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The thatplaintiffs argue Akerley’s injuryOfficer whenoccurred
suspectthe and resisted arrest. Evenstruggled theconsidering facts

in a most thelight plaintiffs,favorable to we cannot say that the
outinjury arose of or resulted from the suspect’s use of the vehicle.

There is in thenothing record before us that thatwould indicate the
suspect usingwas his vehicle or as abehaving motorist when Officer
Akerley injury.sustained his See v.Day Co.,State Farm Mutual Ins.

(Pa. 1978) (court3,A.2d 5396 denied coverage because driver was
fists).not as motorist when heacting knocked claimant down with his

establish, however,The record does that Officer Akerley assisted his
inpartner trying forciblyto remove the suspect from his carparked

himand subdue in lot.parkingthe As the suspect continued to resist
arrest, the officers and the suspect fell to the itground. Athough is
unclear Officer Akerley’s injurywhether back occurred when pulling
the out ofsuspect lot,the vehicle or when fell in thethey itparking is
clear that the injury bywas caused the suspect arrestresisting and

by suspectnot the his itusing vehicle. Since cannot reasonably be
said that the injury-causing activity from,was “originating grow-or

of,outing vehicle,or from the use” offlowing plaintiffthe the cannot
McNamara,invoke uninsured coverage. 517,§motorist See supra

at 89.

itWhile is true that the suspect drove his car theto situs
Akerleywhere Officer sustained his back theinjury, vehicle had

to arrest,ceased be used at the time of the attempted and the causal
Widiss,link was subsequently broken. See A. 1 Uninsured and

CoverageInsurance, 11.5,Underinsured Motorist The § at
534, (2d 1990) (courts541 ed. have concluded that nexus must be
more than fact that vehicle transported assailant to altercation
scene); Co.,Aetna Cas. & Sur. Ins. 219,Co. v. 163 Cal. Rptr.Safeco

(Ct. 1980)223 denied where isApp. (coverage vehicle locus ofmerely
incident significantbut has no role in causing injury). The fact that
the vehicle may have served as the situs of Akerley’sOfficer injury

notdoes make such use of the vehicle one which would be sufficient
See, Velthouse,to warrant coverage. e.g., Criterion Ins. v.Co. 751

1986) (no1, (Aaska5P.2d coverage where resulted from in­injury
vehicle, auto);sured’s of in notnegligent gunuse from use of Na­

(Minn. 1978)Family 10,tional Ins. Co. v. 269 15Boyer, N.W.2d
(denying coverage since there was no relationship between shooting

gun Moreover,of and use of vehicle for transportation purposes). the
ofsuspect’s earlier a from his carfiring weapon was remote in both

time and respectlocation with to Officer Akerley’s injury. Any con­
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altercationsubsequentthevehicle anduse of thenection between
Seecoverage.to warranttoo tenuousinjurythe iscausing

517,§McNamara, at 89.supra

injuryAkerley’sof that OfficerThus, hold a matter lawwe as
maintenance, or useownership,theof or fromout resultdid not arise

unin­denyproperlycouldThe defendantsof uninsured vehicle.the
didcausal connectionthe requisitebecausecoveragemotoristsured
de­orderTherefore, grantingthe trial court’supholdnot weexist.

summary judgment.motion forfendants’

Affirmed.

All concurred.
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