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subjectevidence which totary was more than one reasonable inter-
we affirm the trialpretation. While court’s resolution of these con-

flicts, we cannot hold that the defendants’ position any“lacked
evidence,reasonable in the provable bybasis facts or . . . in the law

is, Bradshaw,as it or as it be held to v.might arguably be.” Adams
18, omitted).at 599135 N.H. A.2d at 488 (quotation

Furthermore, thatwe note the record is void of evidence
whether the everindicating plaintiff requested the of apayment

commission from the defendant and whether such a was de­request
nied. Absent evidence of the parties’ priorconduct to the institution

lawsuit,of the present we cannot hold that plaintiffthe has been
forced to to recoverlitigate its commission or that the defendants’

Co.,conduct Inc.,amounted to bad faith. See N.H. Bituminous 132
44,N.H. at 566 A.2d at 156. We therefore reverse the trial court’s

award of attorney’s fees to the plaintiff.

in part; reversed in part.Affirmed
All concurred.
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(PeterWescott, of Millham on theDyer,Millham & Laconia V.
orally), plaintiff.brief and for the

(EileenBranch,Devine, P.A., Fox onMillimet & of Manchester
the defendant.orally),the brief and for

defendant, &Johnson, Fidelity GuarantyThe United StatesJ.
(USF&G) from an order of the CourtCompany appeals Superior
J.) in a action. The court found cov-(McHugh, declaratory judgment

Mooney (Mooney),for the M. under insuranceerage plaintiff, Corp.
per-issued for claims to defective workpolicies by relatingUSF&G

Mooney’sformed subcontractors. We affirm.by
Mooney general majoris a contractor in constructionengaged

the State. For each relevant to thisprojects throughout year appeal,
held aMooney comprehensive general liabilityUSF&G insurance

apolicy paid premium damageand for broad form and com-property
pleted operations coverage.

1983,In Mooney entered into a contract with MARA Development
to construct the 52-unit Ram’s HornCorp. projectCondominium at

Loon MooneyMountain. hired subcontractors for of theaspects
work andproject, including roofing fireplace chimney masonry.and

1986,The was inproject completed and all units were sold to individ-
Thereafter,ual owners. unit identifyowners to defects inbegan the

project.
In the of 1988 a unit.spring chimney damaged Investiga-fire one

tors attributed the fire to inadequate clearance between the fireplace
andmasonry framing,wood and further revealed char-inspections

inring adjacent fireplacesto four other units. noAlthough evidence
of fire or incharring appeared any forty-sevenof the remaining
units, the fire marshal prohibitedState use of in all unitsfireplaces
pending correction of the hazard.

1988,In October Ram’s Horn on Loon Mountain Condominium
(Ram’s Horn)Association sued Mooney. Mooney sought coverage



466

1)policy claims: thatunder its for three of Ram’s Horn’sUSF&G
chimneysfireplaces indefectiveconstruction of and resulted the fire

2)closing fireplaces; that roofsmarshal’s order all defective caused
3) consequentlydamage areas; that unit ownerswater to interior and

damagesproperty. allegedsuffered loss of use of their Ram’s Horn
property repairs.for offor the value of lost use of their and the cost

reconstructing chimneysMooney great expense in to theincurred
damaged byrepairinginfire marshal’s satisfaction and structures

Mooney damageleaking paid repairing inroofs. for actualUSF&G
coverageunits,the five and charred but denied for claimsburned

masonry roofing theon defective and work and based on lossbased
repairs fireplaces forty-seveninuse and of the units that were notof

or charred. maintained that there had been no “oc-burned USF&G
trigger duty pay Mooneycurrence” to its to defend or for loss of use

repairs forty-seven policyunits,in the unburned and that exclu-and
(3) coverage.(p) grounds denyingsion and exclusion are further for

chimneyFollowing trial, that thea bench the trial court determined
applied.an that The trialfire was “occurrence” and no exclusions

damagesfor attributable tocourt directed USF&G to cover claims
repairs the thelost use and the cost of associated with roof leaks and

inability fireplaces.owners’ to use

arguments reversingappeal,On raises four for theUSF&G
argues repairstrial court. first that claims for and loss ofUSF&G

allegefireplaces forty-seven notuse of in the unburned units do
by“property damage” Second,ancaused “occurrence.” USF&G

(p) precludes coverage arisingthat for claimscontends exclusion
fireplaces. Third,offrom the fire marshal’s “withdrawal” defective

(3)argues coveragethat for the fire and wa­USF&G exclusion bars
damage shoddy masonrythat theter resulted from subcontractors’
roofing Mooney acceptedand that work when itwork because

Finally, objectsproject complete.the USF&G to the trialdeemed
testimony Mooney’s independentcourt’s consideration of of insur­

(3)agent finding inapplicable. Examining theance in exclusion fine
print Mooney’spolicy,recognizingof that the insurer bears the bur­

establishing coverage,under 491:22-aof no Laconia Rod &den RSA
179, 182,Co.,v. Acc. & Indemn. 123 N.H. 459Gun Club Hartford

(1983), resolving ambiguities249, in the in­A.2d 250 and favor of
sured, affirm.we
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and “Occurrence”“Property Damage”I.

byfollowed of conditionspagessentencedeclaratoryIn a simple
“all sums which the insuredexclusions, paytoagreedUSF&Gand

of... prop-to as becausepay damageslegally obligatedbecomeshall
to defend itsan occurrence” andby promised... causederty damage

of ... propertyon account such“seeking damagesin suitanyinsured
are de-and “occurrence”“property damage”The termsdamage.”

as follows:policy jacketfined on the
means:“‘[P]roperty damage’

not physi-which has beentangible propertyloss useof of
such loss of use isinjured destroyed providedorcally

during policy period.an occurrence thebycaused
accident, continuous orincludingmeans an“‘[Occurrence’

conditions,to which results in . . .repeated exposure prop-
neither nor intended from the stand-erty damage expected

point of the insured.”
added.) that it for for(Emphasis Mooney contends is covered claims

forty-seven byto the closed the fire mar-damages relating fireplaces
fire, unit lost use of property thoughshal after the since owners even

injured. arguesthe units were not USF&G that loss of usephysically
“occurrence,”the was not caused anuninjured fireplaces byof be-

forty-sevencause none of the units suffered andphysical damage
an inalleged“occurrence” is Ram’s Horn’snothing resembling

pleadings.
matter,As a we note that the we addresspreliminary question

is different from that addressed in v. Maine &Coakley Bondinghere
(1992).Co., 402, In136 N.H. 618 A.2d 777 we refinedCoakley,Cas.

a“damages” compensable general liabilitythe definition of under
remedial,to “include those costs which are notonly preven-policy

416,tive.” Id. at 618 A.2d at 785-86. We relied on this distinction to
that the term includes the cost of exist-“damages” cleaning uphold

landfill,a not the ofdamage groundwaterto beneath but costing
prevent migrationand a to furtherinvestigating implementing plan

416,of contaminants into the Id. at 618 A.2d at 785.groundwater.
contend, conclude,The and we find no reason to thatparties do not

Ram’s Horn’s claims for lost use and seek but re-repairs anything
fromcompensation property resultingmedial for diminished value

unusable For a measure of dam-leaky fireplaces. example,roofs and
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for a roof could be the cost of the roof.ages leaking repairing See id.
Papers412, at Co.,at 618 A.2d 783 Moulton v. Groveton 114(citing

(1974)).505, 513, 906,N.H. 323 A.2d 911 This is not to thatsay imple-
remedial could notmenting incidentallymeasures futureprevent

in ifharm this case. the unitSimilarly, inabilityowners’ to use their
fireplaces “property damage”constituted under the then apolicy,
trial thatreasonably possiblecourt could find measures of the result-

harm of losting enjoymentinclude the value use and and the cost of
to order. The fire marshalrestoring fireplaces working prohibited

further use of the untilfireplaces satisfactory repairs were made.
anrepairs remedyThe cost of to otherwise loss of fire-permanent

would not be a because itplaces preventive expenditure, would fund
(definedrestoration of as “loss of use”“property damage” under the

rather than of future harm.policy), prevention
turn to whether the loss of use of fireplacesWe constituted “prop-

erty bycaused an “occurrence.” That the fire anddamage” charring
in five units to ingave rise certain covered claims is thisundisputed
case; USF&G conceded this for it forapparently point, paid repairs

facts,to these five units. the topolicy these weApplying language
consider whether the fire that caused to one unitphysical damage
also caused the of of infireplaces remainingloss use the units.

that unitThe fire one of the Ram’s Horndamaged complex
an which revealed hazardous conditions in allsparked investigation

153,units. Pursuant to his under thechapterduties RSA fire mar-
of in allprohibited fireplacesshal further use units. Under these

facts, there is a clear linkcausal between the occurrence of the fire
that inand the fire marshal’s order resulted the loss of use of tangi-

inble all units.property
inaddress an issue embedded first argumentWe USF&G’s before

draw this to its naturalanalysiswe conclusion and find “property
caused an “occurrence” indamage” by fireplacethe claims. USF&G

directlynever that the fire that burned one unitdisputes constituted
an “accident. . . which in . . . property damage,” but as-resulted]

that pleaded byserts instead the facts Ram’s Horn do not lossallege
byof use caused an occurrence. Ram’s Horn’s writ that im-charged
and construction of the in the fireproper design fireplaces resulted

marshal’s issuance of an the thatclosing fireplaces,order and this
damages repairscaused the cost of and loss of use ofincluding prop-

Nowhere in Ram’s Horn’s writ is the occurrence of the al-erty. fire
USF&G that it must confront the factsleged. presumes only actually
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forcoveragenothere isthataccordingly arguesandpleadingsin the
work.alleging defectiveclaims

argumentUSF&G’sdo not sustainMooney’s policyofThe terms
fromrather thanfactsallegedfromonlymust arisecoveragethat

anyto defendin broad termsinsurer pledgedfacts. Theunderlying
even ifdamage,. . . propertyon account ofdamages“seekingsuit

notdoespolicyThegroundless.”the suit areofallegationsof theany
alonein which the pleadingsto casesdutyrestrict thisexpressly

claims.to constitute coveredfactsallege sufficient

in­anlaw thatInstead, on “well-settled”reliesUSF&G
the factswhetherbybe determinedmayto defenddutysurer’s

ex­fall within thethe insuredagainstin the cause of actionpleaded
Co.,Inc. v.John­GuarantyFidelityU.S. &policy.terms of thepress

(1983);85,148, 151-52, 87 7C J.Shoes, Inc., 461 A.2d123 N.H.son
(W. ed.,§ Berdal4683Appleman, Law and PracticeInsurance

1991). However, but doespermits,this well-settled lawSupp.1979 &
dutyfind a tothis court toultimatelyinsurer andnot anrequire,
do notfactsallegedin the writ. theon facts Whensolelydefend

into un­liability, inquiry may proceedan insurer’sclearly preclude
Amusement, Inc. v. N.H. Ins.See, Housee.g.,Happyfacts.derlying

(1992);1231, Moore v.722-23, 1232-33Co., 719, 609 A.2d.135 N.H.
(1982);543,328, 331-33, 444 A.2d 545-46Co., 122N.H. Ins. N.H.

782,851, 853, A.2d 783-84Carr, 119 N.H. 409Ins. v.Allstate Co.
theunderlyingAn into facts(1979); analysisAPPLEMAN supra.7C
thepermittingin circumstances to avoidis suchnecessarywrit

claimants towhims, of thirdvagaries partyandstrategies,pleading
See R. KEETONto an insurance contract.rights partiescontrol the of

Princi­A FundamentalWidiss, Law: Guide to& A. Insurance
Legal § 9.3Doctrines, Practicesples, and Commercial

1988); LONG, LIABILITY IN­ed., 1A R. THE LAW OF(practitioner’s
(1990).§SURANCE 5.02

cover­clearly precludedo notThe facts in Ram’s Horn’s writ
the cause of firesinclude investigatingA fire marshal’s dutiesage.
:14,153:4-a, 1(f), H. Insuranceorders. RSAissuingand abatement

hearths were defec­Ram’s Horn’s claims thatinvestigators reading
order couldthat the fire marshal issued a condemnationtive and

fire marshal’shave themay triggeredinfer that a firereasonably
response.

in Ram’s Horn’sTherefore, the factsbeyond allegedwe look
unit duringin fire that onedamagedwrit to find an “occurrence” the
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the policy and weperiod, need not consider whether defective work
alone constitutes property or andamage occurrence. The ofloss use
of in allfireplaces units falls within the definition of “property dam-

andage” was a direct result of the fire that provoked the fire mar-
shal’s inspection and Thus,condemnation order. claims for damages

fromarising the loss of use of infireplaces ofany the units are claims
seeking fordamages “property damage” bycaused an “occurrence”
under the policy.

H. Exclusion (p)

We next consider whether exclusion (p) bars for thecoverage fire-
claims.place Under exclusion the(p), policy does not againstinsure

“damages withdrawal,claimed the inspection, re-repair,for
placement, or ofloss use of the Named Insured’s products
or work completed or theby Named Insured or of anyfor

whichproperty of such products or work form a part, suchif
workproducts, or areproperty withdrawn the marketfrom

or use because known orany orsuspectedfrom of defect
therein.”deficiency

added.)(Emphasis Mooney contends that the clause onlyexcludes
those claims that arise when the insured withdraws work or prop-

Inerty. the absence of any indication who the actor might be whose
act of “withdrawing]” precludewould coverage, asks us toUSF&G
find that the fire marshal’s condemnation order gave rise to claims
excluded from coverage.

The interpretation of exclusions in an insurance policy is
ultimately an issue for this court. See State Farm Mut. Auto. Ins. Co.

Cookinham, 247, 249, (1992).v. 563,135 N.H. 604 A.2d 564 The
method of interpretation that we employ is first to determine
whether the inlanguage question is ambiguous. Id. We find an exclu­
sionary clause ifambiguous “reasonable disagreement between the
contracting parties is v.possible.” Co.,Smith Mut.Liberty Ins. 130

117, (1987).122, 164,N.H. 536 A.2d 166 If we find no ambiguity, we
interpret policythe “‘as would a inreasonable theperson position of
the insured based on a more than casual of thereading policy as a

Cookinham, 249,whole.’” 135 N.H. at 604 A.2d at 564 (quoting
Haley Co.,v. 512, 514, 394,Allstate Ins. 129 N.H. 529 A.2d 396
(1987)). However, if we find a clause ambiguous and there is no evi­
dence that “prior between thedealings indicatecontracting parties
their intent to noprovide coverage,” we will ininterpret the clause
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Smith, 123-the 130 N.H. atinsurer.againstfavor of the insured and
24, at536 A.2d 167-68.

construction, first determine therules of weFollowing these
clauseinterpretation of the disputedof each party’sreasonableness

construingandambiguity bythe in contextby at claimedlooking
and definitions.”ordinary, popularto their“according plain,words

760, 764,Parts, Co., 121State Ins. N.H.Robbins Auto Inc. v. Granite
(1981).507, case,In this the claimed liesambiguity435 509-10A.2d

“if work orphrase products,in of an in the suchthe absence actor
the from use.” It cannot befrom market orare withdrawnproperty

coverageof excludes be­certaintysaid whose act withdrawalwith
usingthe a con­dodged by passivedrafters issuepolicycause the

struction.
of isreading (p)broad exclusionare satisfied that USF&G’sWe

theopenedIn the drafterseschewing precise language,reasonable.
that USF&Gsuch as whichexpansive interpretationsclause to

posits.
requiresof thereading languagenarrower exclusion’sMooney’s
case,if it is In this theto also reasonable.scrutinyfurther determine

A definition of “withdraw”term is commonsignificant.“withdraw”
or or WEB-(something possessed).”is “to take back bestowedaway

Dictionary 2626 (unabridgedThird New InternationalSTER’S
1961). who theimplies party provideded. This definition that the

fireplacesand its builtMooneywork also withdrew it. subcontractors
owners, prohibitedthe who fur-for unit it was fire marshalthe but

in theIt is a of this definition to find “withdraw[al]”ther use. stretch
Thus, Mooney’sorder use of ar-forbidding fireplaces.fire marshal’s

the insured withdrawsonly appliesthat the exclusion whengument
the See S.S. Co. v. Centennialappears Olympicwork reasonable.

(1991).42-50,Co., 37, 673,811 676-79Ins. 117 Wash. 2d P.2d
for of the ex-support finding Mooney’s interpretationFurther our

inin an of the context whichappreciationclusion reasonable lies
in-generalis a contractorMooney purchased coverage. Mooney

A or con-designin multi-unit constructionlarge, projects.volved
a in a multi-unitbystruction defect subcontractorperpetrated

a third condem-project may damages party’sresult in fromarising
of an of exclusion isaspect project. Especially (p)nation the because

“withdrawing]” precludesilent act of work willregarding whose
allreading provisionsa reasonable contractor thecoverage, general

a general liabilityof could thatexpect comprehensiveits contract
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withpolicy broad form property damage and completed operations
coverage risk,insures against gravethis even if it does not cover

arisingclaims from the contractor’s own withdrawal of defective
work. Co.,Thomas J. Inc. v.Lipton, Liberty Mut. Ins. 34 N.Y.2dCf.
356, 361, 705, 708, (1974)357 N.Y.S.2d 314 37,N.E.2d 39 (holding
exclusions inapplicable to claims arising party’sfrom third with-

food,drawal of insured’s incontaminated ofpart because “economic
and infactual which foodsetting” manufacturer purchased multi-

insurance).peril liability

In oflight the parties’ reasonable and contradictory inter­
clause,thepretations of we find exclusion (p) ambiguous. Because

there is no extrinsic evidence that the policy would not cover claims
such order,as those firearising from the marshal’s we hold in favor
of the that Smith,insured exclusion does(p) not 130apply. N.H. at
123-24, 167-68;A.2d at Trombly536 v. Blue Shield, 120Cross/Blue

771, (1980).764, 980,N.H. 423 A.2d 985

(S)III. Exclusion

(3)We next consider whether inexclusion the formbroad property
damage endorsement bars forcoverage claims out ofarising defec-

(3)tive work performed by Mooney’s subcontractors. Exclusion
states that the doespolicy applynot

“with torespect the completed operations hazard and with
torespect any classification stated in the or inpolicy the

manualcompany’s as ‘including completed operations’, to
property damage to work performed by the named insured

out any thereof,such workarising portionor or out ofof
materials,such parts or inequipment furnished connection

therewith.”
added.)(Emphasis

At issue the “workmeaning performed byis of the named in-
Mooneysured.” contends that the phrase preciselymeans what it

states: claims from workarising its own as the “named insured” are
excluded from but claimscoverage, from aarising subcontractor’s
defective remain bywork covered the broad form endorsement.
USF&G thatargues the exclusion bars for claimscoverage arising
from any completedwork under withMooney’s contract the devel-
oper, whether or not subcontractors rather than the “named in-

actually performedsured” the work.
to theWe adhere method of construing disputed thatprovisions we

outlined We theanalyze identifyabove. first clause to terms over
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and we gen-may reasonably disagree,contracting partiesthewhich
Cookinham, at135 N.H.find coverage.resolve toerally ambiguities

theinterpretweambiguities,If are no249, 604 A.2d at 564. there
of the insuredin the positiona reasonable personas “wouldpolicy

Id.as a whole.”policyof thereadingon a more than casualbased
omitted).(quotation

the namedbyof “workinterpretation performedliteralMooney’s
ordinary,“plain,It withcomportsreasonable.eminentlyinsured” is

Parts,context, Autoin Robbinsof the wordsand definitions”popular
764, 509-10, cogent expla-and offers aInc., 435 A.2d at121 N.H. at

(3)’s Cas.Marylandin form. Seerole the broadnation for exclusion
1990).(Ct.719, For an extraReeder, App.270 726Rptr.v. Cal.Co.

thebyaffordedexpanded coveragetheMooney purchasedpremium,
by addingcoverageThe form affectsform endorsement. broadbroad

(3)Exclusionpolicy.in the basicto, modifying provisionsordeleting,
in the basiccontainedlanguageform similarreplaceson the broad

from the phrase“or on behalf of”but omits the wordspolicy, notably
(Emphasisnamed insured.”or on theby“work performed behalf of

added.) ar-Mooney’sform a sound basis fortextual changesThese
(3)of andscopeterms limit the exclusionthat the omittedgument

from a subcontractor’s defectivearisingfor claimscoveragepermit
work.

“orphraseomission of thecontends that the broad form’sUSF&G
to sub-applicabilityof” does not affect the exclusion’son behalf
by theperformedthat “workarguescontractors’ work. USF&G

context, coveragein for allinsured,” read excludesnamed when
developerturns over to athat a “named insured” contractorwork

contract, bywork sub-including any performedits generalunder
(3)’s it “withappliesstatement thatexpresscontractors. Exclusion

tosignificant, accordingto . . . isrespect completed operations”
USF&G, mergessubcontractorsany performed bybecause work

the isprojectthe final of the contractor onceproduct generalinto
complete.

eminently reason­Mooney’s interpretationWe have found
expla­and or not we find USF&G’samply supported.able Whether

(3)reasonable, ambiguous.that is at bestnation we hold exclusion
in thedealings partiesBecause there is no evidence of whichprior

insured. Seecoverage,there should not be we find for theagreed
Smith, 123-24,130 N.H. at 536 A.2d at 167-68.

court,of for thisultimately questionis a lawPolicy interpretation
564,Cookinham, 249, and have decided135 N.H. at 604 A.2d at we
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this case without anyreference to evidence. For this rea-disputed
son, we need not argumentaddress USF&G’s that the trial court
improperly considered certain oftestimony Mooney’s insurance
agent.

reasons,For the foregoing we affirm the superior court’s
findingorder under insurance forcoverage polices byissued USF&G

all inclaims involved this action that arise from defective work per­
Mooney’sformed by subcontractors.

Affirmed.

Brock, C.J., Thayer, J., dissented;with whom joined, the others
concurred.

Brock, C.J., dissenting: majorityBecause the has inengaged
what may be characterized as less thannothing gymnasticsverbal in
order to find under the insurance at incoverage provisions issue this
case, I respectfully dissent.

The amajority’s reasoning that “clear causal link” between the
occurrence of a infire one condominium unit and the fire marshal’s
order prohibiting use of the remaining units’ es-fireplaces thereby
tablished an “accident” inresulting a“property damage,” presents
strained of theapplication policy’s terms. The does notpolicy cover
an construction;occurrence of alleged negligent it covers negligent
construction that results in an occurrence. Merely because the re-

units weremaining found to contain allegedly negligent construction
and their use was consequently withdrawn from the market does not
mean there has been an “accident” within the ofmeaning policy.the

addition,In I cannot approve majority’sof the construction of ex-
clusion as(p) ambiguous. Exclusion excludes from(p) coverage costs

byincurred the withdrawal of work fromcompleted the market.
There are no words of limitation the ofconcerning identity partythe
who withdraw the workmight Thus,from the market.completed

exclusion,under the of itplain language the is immaterial that the
withdrawal was not theby insured.

IFinally, analysisconsider the thegiven by majority as to the
(3)effect of exclusion asunsatisfactory important considerations of

construction risks and ofprinciples insurance have beensimply ig-
nored.

I would reverse the decision of the trial court and deny coverage
under the insurance policies issued.

Thayer, J., injoins the dissent.


