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(Barton L. theSmith, Mayer on& of ConcordSandersUpton,
of Winchester.for Townplaintifftheorally),brief and

a.,P.A., Koch &Keene, LarryforKinyon, ofBurnett &Bradley,
filed no brief.

(BlakeP.A., M. on theSuttonof ManchesterMallory,&Bouchard
for the defendants.orally),brief and

theportion Superiorthat ofThayer, appealThe defendantsJ.
J.) fees to the(Hollman, attorney’sorder which awardedCourt’s

in both equitya defendantHarlan Randall was named asplaintiffs.
only in thenamed as a defendantactions, Joseph Fostyckand was

forconsolidatedof The two cases werethe Winchester.bysuit Town
in 1991.trial We affirm.

Larryto Koch.adjacent plaintiffRandall owns landDefendant
inthe 7.7 acre lotin the corner ofsits northeastRandall’s house
byfor purposesthe is usedremaining acreage agriculturalquestion;

Into corn. mid-growwho leases Randall’s fieldsFostyck,defendant
1989, and in theplaceda of chicken manure was deliveredMay load

land, the line be-adjacent propertycorner of Randall’s tosoutheast
FostyckKoch testified that for theproperties.tween the Randall and

thehe used chicken manure to fertilizeyears,last five or six had
no or thethat had control over when wherefields. He also testified he

manure was delivered.
on hispark neighboring property.a mobile homeoperatesKoch

offi-to the healthpark complainedHe and the residents Winchester
offi-the odor the chicken manure. The healthcer about offensive of

complaints FostyckRandall of his and askedneighbors’cer informed
it into the soil.incorporateto the manure under andplow

22, 1989, the healthMaynot under. OnplowedThe manure was
Randall to remove the manure within twenty-fourofficer ordered

The sent mail to both Randall andby registeredhours. order was
conditions,Fostyck. rainytestified that because of weatherFostyck

1, 1989. Kochplowhe was unable to the manure under until June
in to Randall ma-enjoin placingan action June 1989 frombrought

attorney’sto fees.nure on his and recoverproperty
A1990,In of load ofthe of a similar course events unfolded.spring

1, the be-placed propertywas on near lineMaymanure delivered
underpark, plowedtween the farm and the mobile home and not



502

until a spokeover week later. The health officer to both Randall and
Fostyck but did not anget response.immediate testifiedFostyck
that himpreventedweather conditions from un-plowing the manure
der. The ofTown filed againstWinchester suit both Randall and Fos-

8, 1990,tyck May seekingon injunctive relief.
petition joinedKoch’s 1989 was with the town’s 1990 petition. On
trial, limine,the first day of Koch filed a motion inin which the town

joined that theorally, plaintiffs’ be taken con-asking petitions as
infessed because the defendants both suits never filed answers. The

court ruled that “the willbills be taken as confessed to the extent
that the Court will consider that there ais nuisance allegedas and
the issue which remains is the ofscope the and how the rem-remedy
edy should tailored.” Paragraphbe thirteen of al-petitionKoch’s
leged of theplacement“[RandallJ’s manure and his failure to

or itpromptly plow intentional,remove it under was and was done
for the purpose of theharassing Petitioners and the tenants in Peti-
tioners’ Kochpark.” sought attorney’s fees in the petition. The
town’s did notpetition allege intentional conduct on partthe of the
defendants Randall and butFostyck, at the hearing the town as-

that it had judicialserted been forced to seek assistance to secure a
clearly defined and that theright defendants refused to accede “to
what was an extremely position,”reasonable compromise thereby

theprolonging in bad faith. Thelitigation attorney’stown sought
grounds.fees on these

The court thegranted plaintiffs’ injunctiveforpetitions relief and
ruled:

“Based of theupon allegations petitionsthe taken con-pro
and the evidence at theproduced the courthearings,fesso

infinds that v. defendant Randall in[Koch Randall] acted
inbad faith the Kochplaintiffsthat have been toforced seek

judicial clearlyassistance to secure a defined and estab-
lished which should have beenright, freely enjoyed without

intervention,judicialsuch thatand defendant un-Randall
reasonably and vexatiously prolonged the instant litigation.
The court the findingsmakes same with the con-respect to
duct of Randalldefendants and as toFostyck the plaintiff
Town ....

Accordingly, . .. the Koch areplaintiffs awarded their at-
torney’s fees costs .... plaintiffand Town is[T]he awarded
its reasonable attorney’s fees and costs . . . .”

The defendants attorney,hired another whose formotion recon-
sideration and motion to file a answer werelate denied.
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that itthe Town’s claimargueRandall and thatFostyckappeal,On
clearlyto a defined andassistance securejudicialforced to seekwas

fact,conclusion, an of andallegationnotlegalwas arightestablished
Withjudgment.in a protaken as admittedtherefore is not confesso

harassment, furtherRandallclaim of intentionalto Koch’sregard
lookthe trial court toincumbentsurely uponthat “it wasargues

the realof the to determineallegations pleadingsbarebeyond the
fees.awarding attorney’s Finally,punitivefacts of the case” before

not on the confes-relythat the trial court couldarguethe defendants
attorney’sthem as to assess feesof a basisjudgment againstsion

for their first attor-litigantsthepunishingbecause to do so would be
ney’s negligence.

legallyto the authorizedappliedThe standard of review
itsthe court abused discre­attorney’saward of fees is whether trial

51,Co., 54,Mut. Ins. N.H. 573Maguiretion. See v. Merrimack 133
(1990). standard, for451, 453 In this we someapplying “look[]A.2d

concerningin record a trial court’s decision attor­the forsupport
55,at A.2d at 453. The trial court took as con­fees.” Id. 573ney’s

with the intent to harassfessed Koch’s assertion that Randall acted
action,equitableanneighbors. hearinghis Because the court was the

entryan judgment prodefendant’s failure to answer was termed of
Super. aSee Ct. R. 131. This the as default judg­is sameconfesso.

HampshireWiebusch,R. 5ment in an action at law. See New
1115, (1984).Practice, §Civil Practice and Procedure at 86

default,in of inAs the case a a results thejudgment pro confesso
allegationsadmission of all material and of fact. Id.well-pleaded

1096,§ at 66.
the in onrelying plead-hold that trial court was correct Koch’sWe

awarding attorney’swhen fees to Koch. Theings, pro confesso,taken
in from thealleged pleadings, apart descriptionfacts the even of

harassment,for ofRandall’s conduct as intentional and the purpose
atestimony hearingand the at the form sufficient basis topresented

the award of fees to Koch. The Kochsupport attorney’strial court’s
the included theand other evidence before courtpleadings following

1989, byfacts: in Randall was informed the Winchester health officer
manure the of his constituted a nui-pile edge propertythat the at

sance; to remove the manure within twenty-Randall was ordered
so;four hours but failed to do the manure was not under untilplowed

a signedalmost two had and Randall received letterpassed;weeks
theirby expressingover residents of the mobile homeforty park

the of manure which caused themdispleasure proximity pile,at the
into own homes.”“prisoners [their]become
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There is no thatdispute Randall knew his Fostycklessee
fields,used chicken manure to fertilize the is disputednor it that

Randall was onput notice of the nuisance. for“[Liability common
law maynuisance be if theestablished landowner orknew had rea­

existed____”son to that aknow nuisancepublic State v. Charpentier,
62,56, 594, (1985);126 N.H. 489 A.2d 599 see also RESTATEMENT

(Second) (1979) (lessor837,§of Torts at 152 subject to ifliability
lessor has reason to know nuisance-causing activity is willor be con-
ducted). We therefore affirm the attorney’saward of fees to Koch.

soughtThe town attorney’s fees on the basis that the defend­
ants’ conduct was “unreasonably obstinate” and that townthe should
not have to bring Adams,had the action. See Harkeem v. 117 N.H.
687, 691, 617, (1977).377 A.2d 619 The defendants’ conduct with re­
spect to the town’s to enforce itsattempts health code and protect
the interests of its representsresidents a proper basis for awarding
attorney’s fees. Both knewdefendants the manure was a nuisance in
1989, and neither remedied the nuisance until almost two weeks had

1990,Inpassed. Fostyck acted affirmatively nuisance,to cause the
and Randall took no action to prevent its recurrence. Again, neither
defendant remedied the nuisance within hourstwenty-four as had
been previously officer,ordered the healthby but un­instead waited
til a full week had passed.

Contrary to the defendants’ thatassertion arethey being
punished lawyer’s conduct,for their the law is clear that “‘action
taken in the conduct and of civil andisposition litigation by attorney
within the of hisscope authority[or onbindingher] is client.’”[the]

(Lundstrom) Lundstrom,Bock 161, 163-64,v. 133 N.H. 573 A.2d
(1990)882, (quoting884 Manchester Housing Auth. v. Zyla, 118

(1978)).268,N.H. 269, 225,385 A.2d 226 is well established that“[I]t
a client may not havegenerally relief from the of anconsequences
attorney’s failure to meetnegligent deadlines and other procedural

Ex’r,v.requirements.” 550, 554,Cass 131Ray, 1180,N.H. 556 A.2d
(1989).1182

In addition to the fact that the defendants are bound theby
pro judgment againstentered them that allegedly resultedconfesso
from their attorney’s neglect, independentample evidence intro­
duced at the substantiated the inhearing allegations pleadings.the
As Fearon,we stated in v. 494, 502, 1379,Keenan 130 N.H. 543 A.2d

(1988),1383 the award of attorney’s fees is inappropriate ac­“any
commenced,tion prolonged, orrequired defended rea-anywithout
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evidence, or reasonableanyin the provable byfactssonable basis
atheld to be.” Id.beis, might arguablyas itclaim in the law as it or

conduct made thisofThe defendants’ course502, A.2d at 1383.543
no claimhad reasonabletheythe fact thatnecessary, despiteaction

tonot madein this case wasattorney’sof feesin law. The awardthe
attorney;of theiralleged negligencefor thethe defendantspunish

omissions, plaintiffscaused theown and whichactsthe defendants’
fees.attorney’saward ofsupportto thelitigate,

Affirmed.

All concurred.
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