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trialplaintiff. The court’s dismissal of the madepetition such deter-
minations In of ourunnecessary. dismissal,on thelight holding we
remand for a the scope plaintiff’sdetermination of of the interests

by purchasecreated the and sale theagreement and of thepropriety
recorded easements.

Reversed and remanded.

BATCHELDER,J., case;indid not the ofparticipate decision this
the others concurred.
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(RussellSmith,Sanders & ofUpton, Concord F. Hilliard on the
brief for theorally), plaintiff.and

Shaheen, Gordon, (PeterofCappiello, Stein & Concord G. Cal-
brief,laghan and Robert A. onStein the and Mr. orally),Stein for

the defendant.

Horton, Giles,J. plaintiff,The William C. an byorderappeals
(O’Neill,J.),the CourtSuperior modifications to aapproving divorce

(1)He arguesdecree. that the insuperior court: erred to or-failing
defendant, Giles,der the payM. to inMargaret supportchild accord-

Guidelines, 458-C;ance with the State SupportChild chapterRSA
(2) erred in himholding liable for arrearages that accrued after he
petitioned (3)the modifycourt to his child support obligations; and
abused inits discretion him to shareordering transportation costs
incident to the defendant’s exercise of her child rights.visitation We
affirm in and reverse inpart part.

inpartiesThe were divorced 1986 havingJune after resided in
Concord for several Theyears. original divorce decree placed pri-
mary physical custody of the twoparties’ minor children with the
defendant, who Jersey.had moved to New It granted the plaintiff

rights,visitation which towere be exercised at expense.his The de-
cree requiredalso the toplaintiff pay the defendant per month$750
in 1989,untilalimony $1,300June and approximately per month in

1986,child Insupport. September the aexecutedparties stipulation,
which provided that neither the norplaintiff defendant would “seek
any ofmodification the decree as it relates to alimony and child sup-
port absent a changesubstantial of The stipulationcircumstances.”
defined such circumstances as a problem“health or catastrophe or
some unknown notsituation extant thecurrently parties.”between

1990,In theearly parties’ daughter, Megan, thatrequested she be
allowed to move to toHampshire plaintiff.New live with the In

1990,March bythe parties, stipulation, originalmodified the decree
to primarytransfer ofphysical custody Megan plaintiff.to the The

thestipulation specified plaintiff $1,300that would continue to pay
inper defendant,month child tosupport the who retained physical

son, 1990,of the Incustody parties’ Billy. October the plaintiff peti-
superiortioned the to modify supportcourt his toobligation per$650

month. He claimed that business hadproblems impaired “per-his
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theresources,” he no longer “paythat couldsuchsonal income and
supportingwithconsistentmonthly support,the ordereddefendant

1990, supe-to thepriorOctober butand Afterdaughter.himself” his
sup-his childthe reducedpetition, plaintiffon hisrulingrior court’s

1991, he amended hisIn Januarymonth.pertoport payments $650
cus-physicalprimarythat he receiverequestto include apetition

1991.Billy as of Junetody of
aon2, 1991, hearing plaintiff’s petition,thefollowing aJulyOn

order(Bruce DalPra, entry of anrecommendedEsq.)F.Master
or-TheBilly plaintiff.of to thecustodyawarding primary physical

to re-defendant, at that time was preparingwhotherequiredder
Louisiana, to all costspayNew toJerseyand move frommarry

visitation, it thebutordinary requiredweekendassociated with
otherto all visitationto costs incidentplaintiff transportationshare

withFinally, regardandholidays school vacations.periods, such as
support obliga-of childto modification hisrequestedthe plaintiff’s

ofobligations astion, supportthe plaintiff’sthe order terminated
The master de-1, 1991, custody Billy.he ofthe date receivedJuly

modify support obligation,theretroactively plaintiff’s pastclined to
$5,200.in Thepayments totalingmake arrearsand ordered him to

Julythe master’s recommended order oncourtsuperior approved
31, 1991.

I. GuidelinesSupportWith ChildCompliance

that erredsuperiorfirst the courtappeal, plaintiff arguesOn the
supportin either the defendant to childfailing pay pursuantto order

458-C, alternativelyorchapterto child RSAsupport guidelines,the
for departingto make a that its reasonsspecific finding explained

the guidelines.from
the in es-supportchild 1988 tolegislature guidelinesThe enacted

determiningfor the amount of childsystem” sup-tablish a “uniform
totalport guidelines,to be RSA 458-C:l. Under the theawarded.

on number ofobligation requiring sup-is based the childrensupport
income of andport, and a of the net both the custodialpercentage

458-C:3,11(a). total is thenparents. obligationnoncustodial RSA The
in-the in to theirparents proportion respectivedivided between

11(b).458-C:3, The has mandated that thelegislaturecomes. RSA
cases,shall in all ordersguidelines support includingchildapply

:4,1. “re-an order. RSA 458-C There is amodifying existing support
of inbuttable that the apresumption” application guidelines particu-

case will the amount of child RSAsupport.lar establish correct
458-C:4, H. a “writ-may only throughThis be rebuttedpresumption
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ten or afinding specific finding by the presiding officer on the record
that the ofapplication the guidelines unjustwould be or inappropri-
ate in a particular 458-C:5,case.” Id. Under RSA a court may adjust
its of the ifapplication guidelines it is shown aby ofpreponderance
the evidence that “special circumstances” exist.

Affording the statute its “plain and ordinary meaning,” N.H.
Hahn,Div. Human v. 776, 778, 775,Services 133 N.H. 584 A.2dof

(1990),776 we find that it clearly mandates that the courtsuperior
either apply the toguidelines determine the parties’ respective sup­
port obligations, or make a specific on thefinding record that appli­
cation of the guidelines unjustwould be or inappropriate. See RSA
458-C:4, IV; Dionne,II & v. 630, 633,State 131 N.H. 653,557 A.2d

(1989).655-56 The superior court neither ordered the defendant to
childpay support topursuant guidelines,the nor specifically stated

its reasons for Thus,fromdeparting guidelines.the we find that its
order did not comport with the letter of RSA chapter 458-C.

The defendant thatargues plaintiffthe waived this error by failing
demand,to in either his October 1990 orpetition the 1991January

amendment to the that thepetition, defendant childpay support pur-
suant to the guidelines.

It is well established that this court will not consider issues
raised on that were notappeal in thepresented court.superior See
Daboul v. 307, 309,Town 124Hampton, 1148,1149N.H. 471 A.2dof
(1983). Moreover, we are cognizant of the wide discretion afforded
trial injudges divorce,matters of alimony and child support, and
where possible have declined to “userequire of fixed formulas and
mechanical decisional in suchtechniques” cases. v.Economides
Economides, 191, 194, (1976).116 N.H. 871,357 A.2d 873 pres­The

case, however,ent is governed by an express directivelegislative
that the level of child besupport calculated according to the guide­
lines, unless the officer apresiding makes specific finding that appli­
cation of the guidelines would unjust 458-C:4,be or unfair. See RSA
I—II. Once a case theinvolving issuance or modification of a child
support court,order is properly before a of theapplication guide­
lines is not on acontingent specific request by the parties.

The defendant further argues that through their June 1986
stipulation, the parties waived the toright the childmodify support
agreement absent a insubstantial change circumstances. In support

claim,of this the defendant (Morrill),cites Morrill v. Millard 132
685, 689-90,N.H. 387, (1990),570 A.2d 389 in which we overturned a
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thaton a changebasedagreementto a child supportmodification
agreement.thenegotiatedthe partiesat the timewas foreseeable

amodify supportchildhowever, a toMorrill, requestconcerned
689,costs, at 570id.livinginresult of an increaseas aagreement
changesmodifications when389; not militate againstit doesA.2d at

Seereasonablynor foreseeable.negotiatedneitheroccur that were
(1991). In the1008,1012199, 205,Gnirk, 134 589 A.2dv. N.H.Gnirk

ofcustody par-in thea thecase, complete changewastherepresent
of theto the basiscontrarywaschange,This whichties’ children.

original supportthenegotiatedtheywhenunderstandingparties’
agreement.thejustified supportmodification ofagreement,

guidelinesof thearguesalso that applicationThe defendant
disparitythe betweengivenorunjust inappropriatewould have been

in­the master received evidenceAt theparties’ hearing,the wealth.
It ispower.and spendingin the incomesparties’adicating disparity

458-C:5,circumstances,” justi­havemayRSAthatpossible “special
Nonetheless, the courtsuperiorfrom thefied a departure guidelines.

effect, RSArequired byor to this asfindingmade no written special
Dionne, 131458-C:4, H. erroneous. SeeIts decision was therefore

633,at 557 A.2d at 655-56.N.H.

that the court’sFinally, argues superiorthe defendant
duty tothe defendant’sspecific findings regardingfailure to make

ofapplicationharmless error becausepay supportchild constituted
For ancourt’s decision.guidelines changedthe would not have the

“it prejudicialmustrequire appeal, [have been]error to reversal on
137, 142,Richelson, 130to the it.” Richelson v. N.H.party claiming

(1987). case,176, say certainty536 A.2d 179 In this we cannot with
guidelines did notsuperior apply preju­that the court’s failure to the

indi­received evidenceplaintiff. hearing,dice the At the the master
$24,500a as1991, salaryin the earned of athat defendantcating

to Louisi­Milltown,in New her moveJersey. Uponschool teacher
ana, $18,770.salarya of Theearningthe defendant anticipated

bythat is to be shared theguidelines specify support obligationthe
in to in­party’seachparents, proportioncustodial and noncustodial

11(b).458-C:3, mayof theapplication guidelinescome. See RSA As
defendant,burdeninghave for theobligation supportcreated some

minimal, with RSAcomplyfailure tohowever the court’ssuperior
Dionne,458-C:4, II cannot characterized as harmless error. Seebe

633, order that was not(support131 N.H. at 557 at 655-56A.2d
and “inasmuchguidelines prejudicial,based on was both erroneous

in higherof aguidelines resulted]as the wouldapplication [have]
child”).for thelevel of support
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H. Support ObligationModification of Plaintiff’s
The plaintiff next thatcontends the insuperior court erred refus-

to hising modify child as ofsupport obligation the of hisfiling Octo-
ber 1990 petition suchseeking a modification.

To obtain an order a amodifying support obligation, party
must show that a substantial inchange circumstances has arisen

award,since the initial the current“making support amount either
improper Gnirk, 202,or unfair.” N.H.134 at 589 (quota­A.2d at 1010

omitted). (1992).tion But see RSA 458-C:7 Modification orders are
in'measured terms of the ofneeds the and theirparties respective

abilities to meet Butterick, 731,those needs. Butterick v. 127 N.H.
(1986).736, 335,506 A.2d It is338 well established that superior

courts have broad discretion in Morrill,child Seemodifying support.
688,132 N.H. at 570 A.2d at We not389. will overturn a modification

order it clearly appearsunless on the evidence that there been anhas
of judicial Fortuna,abuse v. 547,discretion. See Fortuna 103 N.H.

548, 708, (1961).176 A.2d 709
itWe note that would have been within the superior court’s author-

order inity to a reduction the plaintiff’s support obligation, effective
as of the of his October 1990 for afiling petition such reduction. See
Maciejczyk 343, 346,v. N.H.Maciejczyk, 1140,134 592 1142A.2d
(1991) (permitting modification ofsupport filingof order as the of the
petition to modify). however,We would strain the logic,bounds of to

thathold the court’s authority to order a reduction mandated such a
reduction, or limited the court’s todiscretion the ifdeny reduction
the circumstances warranted denial.

We find that the court did insuperior not err torefusing
modify the support order as of the of thefiling Octoberplaintiff’s

petition1990 to themodify support It is thatagreement. true the
plaintiff had previously physicalassumed ofcustody daughter,his

In theMegan. however,March 1990 stipulation, the ex­plaintiff
pressly agreed to ofaccept custody aMegan without concomitant

$1,300inreduction his support obligation. The inonly cir­change
cumstances since the March was a decline in theagreement plain­
tiff’s business and financial nearly facts,fortunes. Under identical
we have a inrefused to find achange circumstances mod­justifying

Butterick,ification of a order.support 737,See 127 N.H. at 506 A.2d
at (reversing had,335 modification though plaintifforder even subse­

toquent support agreement, custodyassumed of of chil­one his two
dren). Here, the master had ample evidence from which to conclude

$1,300that the monthagreed per anrepresented appropriate
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child.had of onecustodyas the defendantso longamount of support,
defendant, andofthat thefar exceededsalary hadThe plaintiff’s
filingto the Octo-lavishly priorspentthat hadindicated heevidence

petition.ber 1990

CostsIII. Allocation Visitationof
itscourt abusedsuperiorthat thecontendstheFinally, plaintiff
torelatingcoststransportationin him to shareorderingdiscretion

originalTherights.child visitationof the defendant’sthe exercise
theof childrencustodyphysicalplaced primaryJune 1986 decree

as-the torequired plaintiffin Jersey,New andwith the defendant
thetoAccordingthe children.visitingwithsume all costs associated

children,of the de-bothcustodyhe receivedplaintiff, physicalwhen
to the entire costassumerequiredshould have beenfendant likewise

of visitation.

al­that thefailed to establish master’splaintiffThe has
Theof discretion.of constituted an abuselocation visitation costs

the andin to observe evaluatepartiesmaster was the best position
recommendation, and orderevidence, his thethe and we will uphold

orit the evidence erroneousthereon, unsupported byunless isbased
225,C., 216,125 N.H.Adoption Babymatter of law. See In reas a of

(1984).101, 1986 therequiredA.2d 106 While the June decree480
all with visitationto shoulder costs associatedparentnoncustodial

in supe­in it no limited theJersey, waywhile the children lived New
the laterto this when courtability change arrangementrior court’s

A dealagreements. greatthe andparties’ custody supportmodified
farfinancial condition wasplaintiff’sof evidence indicated that the

defendant’s, heand far less thanstronger desperatethan the
that plain­The have concluded thereasonablyclaimed. master could

trans­tiff at least of the costs associated withportionshould bear a
duringLouisianathe children New andporting Hampshirebetween

not theThe master did recommend thatvisits with the defendant.
costs, thatsimply proposedsuch butplaintiff pay transportationall

withcosts associated visitationparties transportationboth share
find the courtsuperiorvacation thatduring specified periods. We

partiesin the to share theseorderingacted within its discretion
transportation costs.

in reversed inpart; part;Affirmed
proceedingsremanded consistentfor

opinion.with this

case;THAYER, in of this theJ., not the decisionparticipatedid
concurred.others


