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(Peter J.Association, of SomersworthCoolidge Professional
for theorally), plaintiff.the brief andMathieu on

(RobertHahn, Frank on theP.A., J.& of ManchesterHinkley
for defendant.orally),brief and the

defendant, aHorton, Corporation, appealsTheJ. Kinderworks
J.), RSA(Dickson, thatholdingthe Courtbydecision Superior

files,to their andpersonnelaccessemployees275:56 entitles former
Rix, fees. Weattorney’sAnn forplaintiff,a motion thegranting by

under RSAare coveredruling employeesaffirm the that former
attorney’sof fees.275:56, reverse court’s awardsuperiorbut the

Inin March 1990.began working for the defendantplaintiffThe
to1991, a which she attributedinjury,she suffered wristFebruary

a compensa-her later that month she filed workers’andemployment,
claim, herthe After filed theplaintifftion claim with defendant. the

deteriorated, 14,Februaryandwith defendant onrelationship the
1991, job.her The insurance carrier denied thequitshe defendant’s

vol-groundclaim on the that sheplaintiff’s compensationworkers’
of herThe the denialemployment. plaintiff appealedleft heruntarily

ofto the Hampshire Departmentclaim Newcompensationworkers’
Labor.

ofIn for 1991 with thehearing departmenta Junepreparation
275:56,labor, to RSAattorney requested, pursuantthe plaintiff’s

access the file.plaintiff’s personnelthat the defendant toprovide
file, filedto the the aplaintiffWhen the defendant refused access

Superiorcourt ex relief. Thesuperior seeking partemotion with the
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J.)Court the(Temple, granted motion and ordered the defendant to
attorneyallow the to file.plaintiff’s inspect copyand the plaintiff’s

fees,The then a motion forplaintiff attorney’sfiled that as aarguing
ofresult the defendant’s “inexcusable dilatory” complyand failure to

275:56,with RSA incurred totaling Superiorshe costs The$500.
J.)(Dickson,Court awarded the fees and laterrequested attorney’s

thedenied defendant’s motion for reconsideration. fol-appealThis
lowed.

The thatdefendant RSA 275:56 does not cover em-argues former
plaintiffand that the was to herployees, justifiably denied access

defendant,personnel file. to the theConsequently, according supe-
fees,rior court erred in awarding attorney’s because the plaintiff

judicialnotwas forced to seek assistance to enforce a definedclearly
right.

argumentWe first address the defendant’s that RSA
does not former Inemployees.275:56 cover accordance with “basic
of statutory interpretation,”tenets we look first to the oflanguage

Hahn, 776,N.H.the statute. Div. Human Services v. 133 N.H.of
(1990).778, 775, 275:56,1,584 A.2d 776 RSA states that em­“every

shallployer provide a reasonable for whoopportunity any employee
requests”so to and the file.inspect copy employee’s personnel The

statute does not the term nor“employee”;define does it expressly
to employees,indicate whether it is limited current or to bothapplies

current employees.and former Where notstatutory language spe­is
defined,cifically we look to the “intent the legislation,of which is

whole,determined the ofby examining construction the statute as a
not simply by examiningand isolated words and phrases found

778,Id. at 584 A.2d at 776.therein.” When the court construes a
statute, it is especially appropriate to consider “the evil or mischief”

statute tothe was designed remedy. Appeal Coastal Materialsof
103, (1987).98, 398,Corp., 130 N.H. 534 A.2d 400

275:56, I,Under RSA are toemployees guaranteed access
personnel files, subjecttheir toonly limitations not here.applicable

In the event an inemployee disagrees with information hiscontained
file,or her maythe submit a written statementemployee describing

275:56,or her disputedhis version of the information. See H.RSA
inemployerThe must include this of theanystatement disclosure

matter,to acontested information third Id. As a theparty. practical
statute’s would be valuable to anprotection especially employee
seeking job.a new The then be to theemployee would vulnerable
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pasthis or herbyof evaluationdisclosure an unfavorableunqualified
em-formerdenyto the statute tointerpretWere weemployer.

files, curtailwe wouldpersonnel significantlyto theirployees access
Furthermore, interpreta-theunder defendant’sutility.the statute’s

an em-oftion, could access to the contentsan freezeemployer
will notthat Weby firing employee.fileployee’s personnel simply
See Ap-to such an result.”interpret produce “illogicalthe statute
at105,at 534 A.2d 402.Materials 130 N.H.peal Corp.,Coastalof

title, interpreta­itsnot conclusive ofalthoughThe statute’s
intent.tion, the Seeadditional evidence ofprovides legislature’s

(1962).352-53, 834,Sullivan, 348, A.2d 837Bourne v. 104 N.H. 186
shouldand weLegislation,’275 is “entitled ‘ProtectivechapterRSA
Chesh­Countyit that in mind.” Gilman v.purposeconstrue with of

omitted).(1985)ire, 445, 450, 485, (quotations493 A.2d 489126 N.H.
in tochapterthisprovisionswe have otherAccordingly, interpreted

55,through42and Sectionsemployees.former currentprotect both
275:44, II pro­the of and RSApayment wages,for concernexample,

employeror thequits resigns,an employeevides that “[w]henever
than regular pay­no later the nextpay employee’s wagesshall the

CilleySee v.formerday.” provision clearly protects employees.This
(1986)818,Inc., 401, 406, 514 821N.H. N.H. A.2dBearings,Ball 128

(former 275:44);remedywould RSAhave had underemployee cf.
Geonetics, 321,Inc., 1048, 1049,121 437 A.2dN.H.Caswell v. BCI

(1981) (former an under RSAemployee322 officer constituted
I). inter­275:53, requires equallyfind that 275:56 an broadWe RSA

accessthat former toemployeesand hold itpretation, guarantees
their files.personnel

The that RSA 275:56 to cover formerargues construingdefendant
In ofunfairly thisemployees prejudice employers. supportwould

the termit asserts that the statute not defineargument, since does
file,” notice“personnel employers lack as to what constitutesproper

defendant,result, employersa file.” As a to the“personnel according
could to records former employees.be forced disclose toprivileged

increase, claims,prejudiceThe of unfair would the defendantdanger
adversarial, adjudicative proceed-when were inemployers engaged

ings employees.with former
thebyWe not that the defend-persuaded dangers suggestedare

ant a of the Al-“employee.”different termrequire interpretation
court,though legislature, interpretedneither the nor this has the

file,”term we find the term or indefinitevaguedo not so“personnel
thatto to at It clearemployersas its is RSArequire guess meaning.
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275:56 employeeconcerns access to information thepertaining to.
work The statute thatemployee’s history. indicates such information

would be inkept by employer personnelthe a file. It does not suggest
employeesthat should have access to information not directly rele-

vant to their and theemployment, defendant does not toattempt
explain why such information would be in ankept employee’s person-
nel file. More for theimportantly, purpose of this the defend-appeal,
ant does-not this ourexplain why alleged ambiguity should control

availabilitydecision the of 275:56 to em-concerning RSA former
The notployees. whydefendant does show a filedisclosing personnel

to a informer would be less an thanemployee employer’s interest
disclosure to a current employee.

thatHaving concluded RSA 275:56 to former em­applies
ployees, we next consider the court’s decision to thesuperior award
plaintiff the fees toattorney’s incurred obtain ex relief. As aparte
rule, a “prevailing litigant ordinarilyis not entitled to collect counsel

Adams, 687,fees from 690,the loser.” Harkeem v. 117 N.H. 377 A.2d
617, (1977). Nonetheless,619 trial retaincourts the discretion to
award attorney’s “litigationfees where is instituted or unnecessarily

vexatious,aprolonged through party’s oppressive, arbitrary, capri­
Adams, 659,cious or bad faith conduct.” St. v. 117 N.H.Germain

(1977).662, 620,377 A.2d faith623 Bad conduct anjustifying award
of attorney’s fees has been found where an individual must “seek
judicial assistance to secure a clearly defined and right,established
which freelyshould have been without suchenjoyed intervention.”
Harkeem, 691,117 N.H. at 377 A.2d at 619. The test for bad faith is

objective 573,an one. Treisman v. Bedford,See Town 135 N.H.of
(1992).575, 950,607 A.2d 951 We to agrant deference trial court’s

fees,decision concerning attorney’s and will not overturn such a de­
cision absent an abuse of discretion. v.MaguireSee Merrimack

(1990).Co., 51, 56,Mut. Ins. 451,133 N.H. 573 A.2d 453
The defendant thatargues superiorthe court abused its discretion

in fees because theawarding attorney’s plaintiff did not have a
definedclearly rightand established under RSA 275:56 to review and

copy her file. In thepersonnel response, plaintiff contends that the
ofgrant attorney’s fees did not on the defendant’shinge failure to

Instead,with RSA 275:56. she thatcomply argues the defendant’s
refusal to toprovide personnelaccess her file was of a broaderpart
scheme of conduct tocapricious intended frustrate her toattempt
collect Inworkers’ of thiscompensation. support argument, the
plaintiff points to a 1991 decisionJuly by departmentthe of labor
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employmentto herrelatedcausallywasinjurythat the plaintiff’s
“man-a ofjobher as resultdefendant, that she had leftandwith the

in retributionhave originatedtoappear[ed]thatpressureagement
that theclaimstheAlternatively, plaintiffinjury.”anreportingfor

of theon the basisattorney’s feescould have awardedcourtsuperior
275:56. The defendantof RSAinterpretationerroneousdefendant’s

in the plain-all referencesto strikemoved this courtsubsequently
The defendantof labor’s decision.to the departmenttiff’s brief

court rec-superiorof thethat decision is not partclaims that since
ord, appeal.consider it onwe should not

the pro­record ofthe scantcomplicated byreview isOur
defendant, is re­in this case themoving party,below. Theceeding

court toto allow thea record sufficientfor presentingsponsible
Island,v. CathayBrownon Seepresented appeal.the issuedecide

Sup.(1984); also Ct. Rs.112, 115, 43, 44 seeInc., 480 A.2d125 N.H.
record, “mustwestenographica or13, taped15. In the absence of
trial court’s find­thesupportedpresentedassume that the evidence

on the face ofto errorslegal apparentour review is limitedings, and
1320, 1323Cox, 261, 265, 575 A.2d133 N.H.the record.” State v.

1087,92, 94, 508 A.2d(1990); Aranosian, 128 N.H.see also Perron v.
(1986).1089

case, proceedinga full record of theIn we have neitherpresentthe
there-below, the court’s decision. Wesuperiornor an ofexplanation

court based itssuperiorto whether thefore are unable ascertain
failure to com-on the defendant’sattorney’sof feesgrant specifically

it to a of275:56, patternor on what found begenerallywith RSAply
the “tremendous deferencerecognizingconduct.vexatious While

fees,” v.on Adamsattorney’sto a lower court’s decisiongiven
—denied,7, 16, 481, (1991), cert.Bradshaw, 599 A.2d 487135 N.H.

—, (1992), superior112 here that the courtS.Ct. 1560 we findU.S.
attorney’sof fees.had no which to its awardlegal upon groundbasis

275:56,on RSA we wouldgrant attorney’sWere the of fees based
a matter of law. Ithave to conclude that the court erred assuperior

aattorney’s against litigantto assess feesinappropriatewould be
byof law that had not been settledarguablewho contested an issue

620;Harkeem, 692, A.2d at Littkythe courts. See 117 N.H. at 377 cf.
399,626, 631,Dist., 129 N.H. 529 A.2d 402-03v. Winchester School

(1987) underrighta defined and established(plaintiff clearlyhad
plain­includedimplementing regulations specificallystatute whose

statute). now, we had nottiff those the Untilamong protected by
275:56, and,inconsidered the of the term RSAscope “employee”
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unsuccessful, argumentsthe defendant’s werealthough ultimately
such, a former to review his or heremployee’s rightnot frivolous. As

had not been defined or established.clearlyfilepersonnel

Moreover, reasonablywe do not find that the courtsuperior
its award of fees on a that theattorney’s findingcould have based

with 275:56 was of a scheme ofnoncompliance partdefendant’s RSA
relief, plaintifffaith conduct. In her motion for ex the ad­partebad

ofonly complythe defendant’s failure to with the letter RSAdressed
that the defendant’s refusal toargue provide275:56. She did not then

addition, inher file constituted bad faith. In herpersonnelaccess to
fees, the claimed that sheattorney’s plaintiff specificallymotion for

requiringto obtain an ex order the defendant topartespent $500
not, not,did and indeed could attributewith RSA 275:56. Shecomply

to her efforts on behalf of her workers’general compensa­this cost
tion claim. even that the defendant was motivatedFinally, assuming

the of her workers’ com­plaintiff’s pursuita desire to frustrateby
275:56,claim, rather than an of theinterpretation RSApensation

Treisman, 575,atobjectivefor faith is an one. See 135 N.H.test bad
thatmayA.2d at 951. The defendant therefore claim its decision607

on a statutoryto access to the records was baseddeny plaintiff’s
to assert.rightthat was within itsinterpretation

that 275:56 should be construed tobroadly provideWe affirm RSA
for both former and current but reverse theprotection employees,

of fees. reversal of the awardattorney’scourt’s award Oursuperior
of fees renders moot the defendant’s motion to strike ref-attorney’s

in to 1991department Julyerences the brief the of labor’splaintiff’s
decision.

in reversed inpart; part.Affirmed

All concurred.


