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Rockingham
No. 91-476

LeapDeer Associates

v.

Town of Windham

ImprovementRock Pond Association

v.

Town of Windham

29, 1992December

Wise, (JamesMcSwiney, P.C.,Semple, Bowers & of Concord B.
Kazan on the brief and for Pelhamorally), Bank & Trust.

(RichardSeve,Baldwin & de of Concord J. de on theSeve brief
and orally), for Rock Pond Improvement Association.

Deer AssociatesLeap filed no brief.

Town of Windham filed no brief.

Brock, C.J. This is an from an order of theappeal Superior
(Perkins, J.),Court ofdisposing the from twoappeals separate deci-
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thatBoard. For the reasonsPlanningofsions of the Town Windham
follow, reverse.we

Board consid-1985, PlanningofIn the Town WindhamSeptember
(Deer Leap)Associates toby Leapsubmitted Deerered a proposal

inRock Pondwith Wind-contiguouscreate a multi-lot subdivision
the25, the boardmeeting, approved1985Septemberham. At its

the third of thephaseof the lots comprisingfor all but oneplans
of the planningto the minutesAccordingdevelopment.subdivision

16 andof lot numberapprovalthe board withheldmeeting,board
a ofstudyof lot 16 oncontingentmotion “making approvalapassed

it affects the springon this lot asseptic systemthe effect of a failed
and the pond.”

to the supe-this of the board’s decisionaspectDeer Leap appealed
677:15, of therise to the firstcourt, givingto RSApursuantrior

Deer re-petition, LeapIn one of itsprayercases.above-captioned
the De-certiorari and directthat the courtsuperior “[a]llowquested

a reasonablywithinBoard to review said decisionPlanningfendant’s
filed, the thatparties agreedthe waspetitiontime.” Afterprompt

that “thestipulatedas to one andprayershould be allowedcertiorari
(30)thirtyshall review the decision withinBoardPlanningWindham

Superiorof this Theapproval stipulation.”the Court’sdays from
J.) 3,1985, and(Dunn, on DecemberstipulationtheapprovedCourt

in accordance therewith.issued an order
1986, reviewed its decision con­the boardJanuary planningIn

on Janu­hearingsminutes of the boardlot 16. Thecerning planning
heard additional evidence22 indicate that the board8 andary

16, informationincluding regard­of lotdevelopmenttheconcerning
on the On Janu­functioning septic system pond.of atheing impact

for lot 16 with certain22, planstheapprovedthe boardary
and could besystem any buildingswhere the septicrestrictions on

the effects faileddetailingno evidence aThe board heardplaced.
Rock Pondon lot 16 would have Thesystemseptic on Rock Pond.

Pond)(Rock of lottheappealed approvalAssociationImprovement
cases. By motion16, above-captionedto the second of therisegiving

theWindham, consolidatedsuperiorof the courtof the Town two
difficulties, lot 16financialLeapBecause Deerappeals. encountered

& Trust, which wasBankby Pelhamsubsequently acquiredwas
in this case.intervenor statusgranted

1991, the affir­medthe22, courtsuperiorIn of Augustits order
25, placing contin­1985board's Septemberplanning thedecision

22,16,lot and reversed the Januaryon the ofgency approval board's
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1986 decision to lot 16 with restrictions. Thegranting approval court
that of lot 16was and anapprovalreasoned the board's unreasonable

error of law because the board had on the basis ofgranted approval
of theincomplete application by requiringan not satisfaction

Pelham Bank & Trust to this court."study" contingency. appealed

certiorari,a of the court reviewUpon grant superior may
677:15, II,board, reverse,the decision of a planning mayRSA and

affirm, modifyor that decision where there is an error of or whenlaw
unreasonable, 677:15,the decision is RSA theV. We will not overturn

court'ssuperior unsupported by the evidence ordecision unless it is
Windham, 302, 306,legally erroneous. v. Town 132 N.H.Devaney of

454, (1989); Durham, 663,564 A.2d 456 Nadeau v. Town 129 N.H.of
(1987).666, 335,531 A.2d 337

The court insuperior reversingerred the Janu­planning board's
22ary decision of lot 16. courtgranting approval The rever­itsbased

sal on the that theground board had failed to require the satisfaction
when,of the contingency fact,a inrequiring study that contingency

inlongerwas no effect. requirementThe ofstudy septicthat a
failure be conducted planningwas removed after the board reviewed
its decision thecreating contingency, to thepursuant court-approved
stipulation between the Town of andWindham Deer TheLeap. planning

ard's review of its own decision pursuant to stipulation isbo­
analogous to a review on or reconsideration. Inrehearing reviewing

opportunitydecision,its own affirm,the board had to reject, orthe n­ .
modify that decisio­

In this case the board discarded the contingency"study"
when it approved lot 16 on review. The of thepurpose board's Janu­
ary meetings regarding the Deer Leap subdivision was to review its
earlier decision arequiring study of the effects of a septic sys­failed
tem on lot 16. The board received additional evidence and ultimately
decided that lot 16 should be approved with restrictions. This deci­
sion the board'sreplaced earlier decision establishing the contin­

Seegency. 3, 6, 620,McDonnell v. Town 116Derry, N.H. 350 A.2dof
(1976) (when622 a public body reconsiders a matter only the final

result is to regarded done);be as the v.thing Byron Timberlane
Regional Dist., 449, 453, (1973)School 218,113 N.H. 309 A.2d 221
(same).

To conclude otherwise would the very purposesfrustrate behind
such a review. We have recognized that a review can beneficialbe
because it allows a local board an opportunity mistakes,to itscorrect
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of the board's judg­it that a court will have the benefitand ensures
Boscawen, 121See Fisher v. Townappeal.ment and onexpertise of

(1981); Brentwood,438, 440, 131, v. 115MetzgerN.H. 431 A.2d 132
(1975).287, 290-91, 24, 26 To that therequire planning343 A.2dN.H.

was metreview until theapproval uponnot grant contingencyboard
its decision. Onmodifyingthe board fromeffectively precludewould

legalityassessed the and rea­court should havesuperiortheappeal,
22 decision ref­Januaryof the board'splanningsonableness without

earlier, sincecreated the board's andbyto the contingencyerence
consideredmodified, the courtSimilarly,decision. theshould have

light25 decision in of the mod­from the Septemberboard'sappeal
re­the board'sduringifications made to that decision subsequent

view.

theAt counsel forargument,oral Rock Pond conceded that
"study" contingency,to the buthad the waivepowerboardplanning

such a waiver had to be Wethat to be effectivecontended explicit.
to earliermodify itsthe board's review wasThe ofdisagree. purpose

ain waiver ofas theAny changesdecision needed. decision or any
board's final decisionfrom oncan be inferred thecontingencyprior

(recognizing440, thatFisher, 121 at 431 A.2d at 132review. See N.H.
overruled therehearing implicitlyonzoninga board's decision

McDonnell, 6,decision); 116 N.H. at 350 A.2dearlier see alsoboard's
(when matter, the final resultonlyreconsiders abodyat 622 a public

done).as theregarded thingis to be
argues if that thethat even we findfor Rock Pond alsoCounsel

"study" contingency on review,theboard waivedplanning properly
set forthpurportedly byalternative groundswe should affirm on the

it to waivecourt that was unreasonablesuperiorthe for the board
superiorthe court's order. Themisstatesthe This claimcontingency.

evaluate the of the board'scourt did notsuperior reasonableness
Instead, on the thatsolely groundsthe court issued itswaiver. order

an incom­toapprovalthe board had granted lot 16 on the basis of
reverse and remand for furtherweapplication. Accordingly,plete

consistent with this decision.proceedings

remanded.Reversed and

All concurred.


