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(Arnold onBell, Norton, P.A., of Keene R. Falk the briefFalk &
the on conduct.professionalfor committeeorally),and

(WarrenSoden, of C. onNighswanderHollis & ConcordSulloway
orally), respondent.and for thethe brief

15,1990, CourtThayer, SupremeOn November the Commit-J.
(committee) a to apetition imposeProfessional filedtee on Conduct
the of law on thesuspension practice respondent,fromthirty-day

and the wererespondent’sThe answerpetitionDennis J. Whelan.
J.) to(Maher,a pursuant Supremeto Judicial Refereereferred

37(13)(e). filedreferee held a and ahearing reportRule TheCourt
of the committeerulingsof fact and law. Whilecontaining findings

four of Professionalthat the violated Rules Con-respondentalleged
(Rules), onlythat there were two viola-the referee determinedduct

weaccept report,committee not the referee’s andtions. The did
oral argument.heard

Attorney repre-are not K. William Clausondisputed.The facts
inof Road HanoverGreensboroughMr. and Mrs. DesRosierssented

death, toin continued representAfter Mr. DesRosiers’ Clauson1981.
1983, he forresponsibilityuntil when transferredMrs. DesRosiers

all ofto Daniel G. Smith handledher affairs his Smith.legal partner,
affairs, her check-including balancingfinancialMrs. DesRosiers’

1986,in in a1984,will a revision andbook, and drafted her original
in 1987.codicil

action, Mrs.underlyingof the this DesRosiersAt the time events
in and hisrespondentand health. Theninety years poorwas over old

Heide, Road, next door to Mrs.wife, Greensboroughhad onlived
almostDesRosiers, dailyvisited her andsince 1974. Heide Whelan

Mrs.and care. When Whelanphysicalemotionalprovided support
DesRosiers, Inthe would do so.to visit respondentwas unable Mrs.

to New bar and1983, Hampshirethe was admitted therespondent
1985,and in underpracticinga with Clausonpartnerbecame Smith

Clauson, &name of Smith Whelan.the
athe to draft codicil to1987, asked respondentIn Mrs. DesRosiers

her to the respond-she to leave real estateher will because wanted
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that itDesRosiersinformed Mrs.respondentand wife. Theent his
that she shouldhim a codicil andfor to draft suchimproperwould be

Smith, Attor-respondent’s partner.theher Danielattorney,see own
left herin Mrs. DesRosiersthe whichSmith drafted codicilney

andrespondentRoad to theGreensboroughonpropertyhouse and
done innumerablethat “Heide hasThe codicil providedhis wife.

when I have needed care.”has for mekindnesses for me and cared
indied 1989.Mrs. DesRosiers

benefitting1987 histhat the codicilby draftingThis court has held
1.8(c), lawyeraprohibitingviolated RuleSmithAttorneypartner,

lawyer’sor thelawyerinstrument thegivingfrom anpreparing
1.10(a),client, providinga and Rulefromany giftsubstantialspouse

firm, them know-in none of shallare associated alawyersthat while
wouldthem aloneany practicinga client when one ofingly represent

Smith, Esq.,In the Daniel G.from so. Matterdoingprohibitedbe of
1991).(December 10,LD-90-026

fromsuspendedthat the berespondentThe requestedcommittee
above, and RulesRules citedviolatingof law for thepracticethe

5.1(c)(2) lawyerthat a shall8.4(a), respectively,and which provide,
lawyer part-is aif thelawyer’sfor another violationresponsiblebe

it is profes-other and thatpractices,in the law firm in which thener
or anotherto assist induceknowinglyfor a lawyersional misconduct

Conduct, orto the Rules of Professionalto violate or violateattempt
the acts of another.throughto do so

1.8(c)Rulesruled that the violatedrespondentThe referee
of1.10(a), that were no violations Rulesand but determined there

8.4(a). he5.1(c)(2) finding that vio­The therespondent appealsor
1.8(c) 1.10(a), theappeals findingand and the Committeelated Rules

8.4(a).5.1(c)(2)Rules or Thethat did not violaterespondentthe
injudicial attorneymade a refereefindings byof review forstandard
could reachpersonis a reasonablediscipline “whetherproceedings

pre­the evidencethe same as the referee based uponconclusion
326, 329,Case, 577 A.2dat the Drucker’s 133 N.H.hearing.”sented

(1990).1198, 1199
interest,1.8,Rule of provides:which conflictsgoverns

“(c) theanlawyer givingA shall not instrumentprepare
child,asto the sib-person lawyer parent,or relatedlawyer

client,a aincludingfromspouse any giftor substantialling,
to thethe client is relatedtestamentary gift, except where

donee.”
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1.10,Rule the governingRule imputed disqualification, provides:
“(a) firm,are in alawyersWhile associated none of them
shall a when oneknowingly represent client of themany
practicing prohibited doingalone would be from so by Rule
1.7, 1.8(c), 1.9 or 2.2.”

1.8(c)In 1.10(a),bothfinding violations of Rules and the referee
noted that the neverrespondent Mrs. DesRosiers andrepresented

codicil,did not ofprepare any part her will or so that
face, therefore, Mr.“[o]n it[]s Whelan does not toappear

1.8(c). 1.8(c)onlyhave violated Rule It is when is read to-
1.10(a)with that itgether becomes evident thisto referee

1.8(c)that Rule has Inbeen violated. this Referee’s opinion,
both have to be read together and tointerchangeably find
the conflict which exists.”

We with referee’sdisagree interpretation 1.10(a),the of Rule the
rule,imputed disqualification as forimposing liabilityvicarious

attorney.violations committed anotherby respondentThe did not
1.8(c)violate Rule because the did notrespondent the codicilprepare

that made him a ofgift property; Attorney Smith prepared the cod-
icil. the analysis, anyUnder referee’s a firmmember of could be

1.8(c)found to have violated Rule when another member represents
a client no inwhom the firmattorney representshould because of the
imputed rule.disqualification

The of thepurpose imputed disqualification rule was dis­to
qualify Attorney Smith from representing Mrs. DesRosiers in mat­
ters in which the wouldrespondent prohibitedbe from representing

1.10(a)Mrs. inDesRosiers. There is no language Rule thatproviding
1.8(c)ofAttorney Smith’s violation Rule be toimputed another mem­

Rather,ber of the firm. the Rule provides that the ofdisqualification
firm, here,ofany member the the un­respondent’s disqualification

1.8(c),der Rule to Attorneybe Smith. hold re­imputed We that the
1.8(c) 1.10(a).spondent did not Ruleviolate or

The referee determined that there nowere violations under Rules
5.1(c)(2) 8.4(a)or because

key element that must be forpresent“[t]he a violation to
occur is that wasknowledge something being done improp-
erly .... The . .knowledge that is is . notnecessary only

an act also thatknowing beingwas done but the actknowing
would constitute a violation of rules.the Mr. knewWhelan
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didcodicil butdraftingbe theAttorneythat Smith would
of the rule.”it a violationknowledgethe that wasnot have

that an at-legal requirementthe referee’scommittee contestsThe
Rule inaviolatingthat she isactual he ortorney knowledgehave

The contendsrespondentof misconduct.to found guiltyorder be
the thatpositionRule and has maintainedanyhe not violatethat did

is notplaceof has takenthat a course conductknowledgemere
Rules;thean violatedattorneya thatenough support findingto

is prohib-that of conductrather, must know the courseattorneythe
Rules.byited the

of ofonebasically ignorancedefense isrespondent’sThe
Conduct, no hold thatwhich is defense. WeRules of Professionalthe

bar, know the Rules ofto deemed toadmission the arelawyers, upon
the toobligationin have“AttorneysConduct. this StateProfessional

mem­imposed uponin theconformityat all times with standardsact
to law.” Flint’sas for the right practiceof the bar conditionsbers
(1990) omit­689, 291, 293Case, 685, (quotations133 582 A.2dN.H.

Sup. 37(l)(b).ted); R.Ct.

bar,of New Hampshireconclude that as a member theWe
ofknowledgeis of the Rules Profes­respondent chargedthe with

8.4(a).5.1(c)(2)Conduct; therefore, and Ithe violated Rulessional
Smith to obtain anAttorneythe andupon respondentwas incumbent

inof from Mrs. DesRosiersinformed waiver of the conflict interest
partner.to one draft a codicil anotherbenefittingorder have partner

(1992) (RuleCase, 21, 23, 618,611 619 1.7N.H. A.2dBoyle’sSee 136
client conflict whenattorney represent despite possibletopermits

Into theclient is informed of conflict and consents representation).
thealternative, the should declined to codicilattorneys preparehave

to that she other counsel.suggested engageand Mrs. DesRosiers

authority impose disciplinaryThis court must exercise its to
ofpublic, public“for the of the the maintenanceprotectionsanctions

whole, thepreventionin the as a the of recur­confidence bar and
412,Case, 402,of 111 N.H. 286rence similar conduct.” Mussman’s

(1971).614, thatrequested respond­A.2d 620 The committee has the
thirtylaw As wedays.ent be from the of forsuspended practice

Attorney draftingwas censured forpreviously, publiclynoted Smith
aThe committee seeks morepartner.a codicil which benefitted his

1) ofduringsanction for the because: the courserespondentsevere
action, the that he did notrespondentthe maintaineddisciplinary
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Rules,the inviolate contrast to Attorney Smith’s admission that he
codicil; 2)inwrong draftingwas the and the respondent received a

monetary bybenefit the Rules.violating
The thererespondent argues that are factorsmitigating that

precludeshould the of aimposition more severe sanction. The re-
spondent points to the in thechange governing ethical standards in

Conduct,with the to1986 switch the Rules of Professional and con-
tends that the ofCode Professional inResponsibility, previously ef-
fect in New notHampshire, would have prevented Attorney Smith
from Mrs. DesRosiers inrepresenting a codicil that in-preparing

a togift partner.cluded his He notes that hadhe been practicing law
only matters,for a few inyears, concentrating litigation when the

codicil was Finally, $48,087executed. he and his voluntarilywife paid
satisfyto all the inpecuniary containedlegacies Mrs. DesRosiers’

because, executed,will before the codicil was the will thatprovided
the be inproperty sold order to fund the bequests.

disagreeWe with the thatargument the more severe sanction
suspensionof in thisis warranted case onbased the fact that the

thisrespondent litigated Althoughmatter. he was as tomistaken the
whichstandard when ifapplies actiondetermining disciplinary

an isagainst attorney necessary, the respondent reasonable,had a
faith belief in togood that order violate the ofRules Professional

Conduct, attorneyan towould have be aware that his or her conduct
was theprohibited by addition,Rules. In look favorablywe upon the

actions in therespondent’s paying pecuniary legacies, and we note
that if another codicil,had draftedattorney the the respondent
would still have received Mrs. property.DesRosiers’ Dennis J.
Whelan is hereby publicly censured and assessed costs incurred by
the committee and bar in the investigationcounsel and enforcement

disciplineof in this matter.

So ordered.

JOHNSON,J., sit;did not the others concurred.


