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authority to settle with Aetna for its policy limits. The plaintiff’s
response denying was the eventcoverage that breached the insur-
ance contract and thecommenced of therunning statute of limita-
tions.

hold, therefore,We thethat statute of limitations commenced
to run on rejectedthe date when the insurer the insured’s claim for

case,underinsured motorist On thebenefits. facts of this the statute
of limitations on the contract to provisionsaction enforce the un­of
derinsured motorist to runcoverage began May 24,1989,on theafter
amendment to RSA 508:4 thereduced statute of limitations threeto

(1992).years. See RSA 508:4 Consequently, Augustthe defendant’s
2,1989 forrequest arbitration was withincommenced well the three-­
year statute of limitations. Accordingly, we reverse and remand.

Reversed and remanded.

Brock, C.J., sit;did not the others concurred.
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(DonaldArnold, Feith,P.John attorney general senior assistant
attorney general, on the and orally),brief for the State.

O’Connor, Manchester,Brian F. byof brief and orally, for the de-
fendant.

Brock, The was a juryC.J. defendant convicted inby the Supe-
J.)rior Court count(Mangones, 633:1,of one of kidnapping, RSA six

assault,counts of aggravated 632-A:2,felonious sexual RSA and one
assault, 629:1;count of attempted aggravated felonious sexual RSA

RSA 632-A:2. On appeal he contends that he denied the towas right
a speedy I,trial under article 14part of the New Hampshire Consti-
tution sixth Constitution,and the amendment of the United States
and that deprived processhe was of due of law and effective assist-
ance of as guaranteed bycounsel the FederalState and Constitu-

J.)(Dalianis,tions when Superiorthe Court his requestdenied for
funds for RSAexpert services. See 604-A:6. affirm.We

The defendant’s convictions resulted from an incident which oc-
22-23,1988. 29,curred in 1988,Nashua on July JulyOn the defend-

ant was inarrested Massachusetts for a Massachusetts parole
violation stemming 1,from the HampshireNew incident. On August
1988, the Nashua Police a withDepartment lodged detainer the Mas-
sachusetts correctional authorities for the adefendant and fugitive

justicefrom incomplaint was thefiled Massachusetts District Court.
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in with2,1988, chargedthe was MassachusettsOn defendantAugust
a incident whicharising separatefromlewd and lascivious behavior

20,on 1988.Julyoccurred
1988, Hills-­20, bydefendant was indicted thetheOn October

A capias wascharges.on the instantCounty JuryGrandborough
of New23,1988, and on 30 the Stateon Novemberissued November

Ar­the underof defendanttemporary custodyHampshire requested
Detainers, RSA 606-A:1. Onthe Interstate onAgreementticle IV of

to6, 1989, sheriff went Massa­Hillsborough CountyaJanuary
to face theHampshirethe defendant back to Newbringchusetts to

him, declined to allow his volun­but the defendantagainstcharges
transfer.tary

1989, pro-formal extraditionHampshire beganIn NewMarch
2,that the Augustthe State became awareceedings. Soon thereafter

for a Septem-was scheduledchargeand lascivious conduct1988 lewd
chose to let Mas-15,1989 in Massachusetts. The State thenber trial

theits of defendant beforeprosecutionsachusetts complete
proceedingshim to New The Massachusettsextraditing Hampshire.

1990, topled guiltyin the defendantJanuarywere concluded when
against him.charge pendingthe

case for trial in New1990,In the defendant’s was scheduledJuly
22,1990. 8,1990, the State made aon OnHampshire AugustOctober

on Detainers forAgreementunder the Interstaterequestsecond
Au-of consented oncustody the defendant to which hetemporary

7, 1990, thebythe was arrestedgust 20. On defendantSeptember
23,onHillsborough County DepartmentSheriff’s the November

and returned to Newcapias Hampshire.1988
16, 1990, the moved to dismiss the NewOn October defendant

on trial On 19 he re-charges speedy OctoberHampshire grounds.
continuance, fora and the case was rescheduled Novemberquested

In a was but dis-jury impaneled subsequently1990. November
a article thejuror newspaper concerningmissed because a discussed

A fromjurors.with other second trial was held Decemberdefendant
13, 1990,3 in instantwhich resulted the convictions.through

The in case of overargues delaydefendant that the this
indictment and trial violated both the federal andyearstwo between

a a therebyState of to trial andguarantees right speedy requires
In histhe him be ofcharges against support positionthat dismissed.

he the Trial whichpoints Superior Speedy Policy pro­first to Court
a forhearing felonyvides that show cause will be scheduled cases

theafter four months from date of indictment where defend-pending
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incarcerated,ant is at which the trialhearing willjudge decide
whether to dismiss the case for lack of a speedy trial. See SUPER. Ct.
R. app. The defendant thatsuggests because a was nothearing held
until approximately twenty months indictment,after his he was
clearly denied his aright to trialspeedy under these guidelines. As
we in Perron,stated State v. 122 941, 951-52,N.H. 422,454 A.2d 428
(1982), not,policy to,“[t]he does and is not intended result in manda-
tory dismissal of eases merely theybecause may exceed the guide-
line time frames.” We therefore reject the defendant’s contention
that the policy guidelines are determinative of this issue and proceed
to analyze his trial claimspeedy under the State Constitution. A sep-
arate federal constitutional isanalysis not necessary because we uti-
lize the same test in each instance. Colbath,See State v. 130 N.H.
316, 319, (1988) (court1212,540 A.2d 1213 utilizes same test under
State Constitution thatas enunciated in Barker v. 407Wingo, U.S.

(1972)).514

In determining whether the defendant has been deprived of
his trial,to aright speedy we (1)balance the fourfollowing factors:

(2)the of thelength delay; (3)the reason for the delay; the defend­
ant’s assertion of trial; (4)his to aright speedy and the prejudice to
the defendant bycaused the delay. Quinlan, 51,State v. 122 52,N.H.

13,14 (1982).440 A.2d This court places emphasis”“[substantial on
the last two factors. v.Humphrey Cunningham, Warden, 133 N.H.
727, 736, (1990).763,584 A.2d 768

The indelay this case is frommeasured the date of indict­
ment 20, 1988,on Collins,October see 499,State v. 502,115 N.H. 345

162, (1975),A.2d 165 to the 3,date of the trial on 1990,December a
period of over two years. Because such a delay is “presumptively
prejudicial,” Fletcher,see State v. 605, 607,135 N.H. 958,607 A.2d

(1992),960 it warrants an examination of the remaining three fac­
Colbath,tors. State v. 319,130 N.H. at 540 A.2d at 1213.

The defendant thatargues the reason for the delay should be
“wholly attributable to the State.” He suggests first that his refusal
to return to New Hampshire cannot be weighed himagainst because
it is the State’s duty, defendant’s,not the to be indiligent prosecu-
tion. We find this argument spurious and note that the defendant
conceded before the trial court that delaythe through January 1989
was to himassignable and undermined his assertion of a trialspeedy
violation.

The defendant also thatargues the State was not in itsdiligent
efforts to himextradite and that this inaction was motivated by bad
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vol-to to New Hampshirerefused returnthe defendantfaith. When
to formal extra-1989, beginthe State was forcedJanuaryinuntarily

however, the Massachusettspoint,thatByproceedings.dition
the was not “available”for trial and defendanthad been setcharge

whichcharge,final of thatuntil dispositionthereafterto the State
12, 1990, pleaded guilty.when the defendantJanuaryonoccurred

734,V(d) 133 at606-A.T, VI(a); N.H.Humphrey,andarts.See RSA
State,(defendant and trialnot to speedy767 availableA.2d at584
Island); Wood,State v.attach, plea in Rhodeguiltydid not untilright

1976) (defendant(Iowa trial in two8, 14 unable to stand241 N.W.2d
651,Mason, F. 653time); Supp.States v. 372at same UnitedStates

1973) (a(N.D. in one State cannot be ex-standing trialpersonOhio
in simultaneously).trial another Statestandingto bepected

to a defend­duty bringthat therecognizewe State’sWhile
incarcer­“not the ismerely prisonertrial is excused becauseant to

735, atat 584 A.2djurisdiction,” suprain another Humphrey,ated
a incarcerationomitted), there is distinction between768 (quotation

andpending chargesresolution ofjurisdiction awaitingin another
UnitedCompareto concludedpursuant proceedings.incarceration

(1969).v. U.S. 374 It isHooey,v.Mason with Smith 393supraStates
good-faith effort“diligent,from the that the State made aclear facts

17,trial,” Monahan,the to v. 125 N.H.bring... to defendant State
863, 866 (1984), in22, 480 was to the defendant a trialready giveA.2d

1989, from so the defendant’s ownearly prevented doing bybut was
actions.

that for the after Jan­argues delayThe defendant the reason
advantagefor to a thegain by using1989 was the State tacticaluary

in trial.Massachusetts conviction as evidence the New Hampshire
maythink that the record the Statespeaks differently.We While

conviction,utilitythe of aanticipated potentialhave Massachusetts
thethe circumstances of this case do not that deci­suggest State’s

on to thedelaysion was based “a deliberate attempt... [defendant’s]
735,in order to his defense.” at 584hamper Humphrey, supratrial

A.2d at 768.

factorsFurther of the two convinces usanalysis remaining
has not The didrightthat the defendant’s been violated. defendant

16,1990,his a trialright speedy twenty-­not invoke to until October
after and refus­twenty-onefour months the indictment months after
to to didHampshireto return New stand trial. While defendanting

it,his trial to assert see v.right speedy failingnot waive to a Stateby
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Dufield, 28, 30, 818,119 N.H. (1979),398 A.2d 819 his failure to pur-
itsue weakensactively his contention that it was denied him. See

Adams, 818, 824, (1991).State v. 853,133 N.H. 585 A.2d 856 The
defendant’s refusal to return to New inHampshire for trial January
1989 withtogether his failure to assert righthis to a trialspeedy at
any priortime to October 1990 weighs against him. United v.States
Churchill, (1st268, 1973) (silence483 F.2d 273 Cir. throughout pe-

delay,riod of along with evidence defendant trial,not forprepared
it);indicates defendant not averse to Weitzman, 83,State v. 121 N.H.

86-87, (1981).3,427 A.2d 5

Finally, the defendant concedes that he cannot show actual
prejudice from the Hedelay. however,argues, that the recent United

—States Supreme Court decision in States,v.Doggett United U.S.
—, 112 (1992),S. Ct. 2686 altered the federal constitutional analysis
set out in Barker v. himWingo, ofrelieving the burden of establish­
ing prejudice because the delay was the result of the State’s bad

above,faith. As indicated the record does not asupport offinding
faith State,bad on the part of the and we thatdisagree isDoggett

forauthority the defendant to abypass showing of prejudice. The
egregious incircumstances areDoggett simply not present here. Bal­
ancing the conduct of the State and the defendant in alllight of these
factors, we conclude that the defendant’s to aright speedy trial has
not been violated under either the Federal or State Constitutions.

The second appealissue on is whether the trial court abused its
discretion by thedenying defendant access to expert services to as-
sess the reliability of the victim’s identification of the defendant as
the man who kidnapped and sexually assaulted her. Prior to trial the
defendant filed a motion for services other than pursuantcounsel to

604-A:6,RSA seeking funds to hire an expert psychologist to testify
about problems associated with witness identification. The Superior

J.)(Dalianis,Court denied the motion.
aDuring chambers 14,1990,conference on November the defend-

ant was ofapprised the court’s reasons for denying the request,
which thatincluded: the requested service was not reasonable and
necessary circumstances;under all of the that there was a question
as to the testimony’s relevance and thatadmissibility; the issue of
the ofvalidity the victim’s identification a jurywas thatquestion; and
the request was not afor psychologist who had dealt with the victim
and could testify that the victim had specific memory Aproblems.
written order was subsequently issued in which the trial court
stated: “Inasmuch as thé testimony of a so-called ‘identification ex-
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ofinvade the provinceas it wouldallowed at trialnot bewouldpert’
thesupply,are in limitedfundsas 604-a:6 [sic]and inasmuchjurythe
beof which wouldmoneyexpenditureauthorize thetoCourt refused

trial purposes.”forto the defendantof no use

fair­... fundamentalhas invokeda defendant“Whether
histo services to enablerightor thenecessary process,for dueness

access todefendant’sindigentaneffectively,himcounsel to assist
State v.of the court.”the sound discretion. . . withinexperts lie[s]

(1985).330, we hold332 While112, 115, 498 A.2d127 N.H.Campbell,
discretion, we notenot itstrial court did abusein that thethis case

anin limited is notsupplyfunds arethat 604-A:6that the fact RSA
it, withoutuponaccess and reliancedenyingreason forappropriate

court,The trial how­of discretion.more, an abusewould constitute
for the de­denyingever, groundsotherupon permissiblealso relied

motion.fendant’s

the defend­an abuse of discretionsuccessfullyTo establish
“that re­and evidence hisconvincingclearbyant must demonstrate

a of for theshowing necessityas completeto the court includedquest
him, that the denial ofof andexpecteddesired services as could be

Lewis,him at trial.” State v. 129 N.H.substantially prejudicedfunds
(1987).787, 798, 358, requestingThe defendant’s motion533 A.2d 365

to remember and iden­abilitythat individual’sfunds asserted “[a]n
matter that can and should be ex­complex... is atify accurately

Further,in in motionan this area.” hisjury by expertto theplained
testimony requiredit that will bealleged “expertto reconsider was

have caused the victimmayto that the trauma of the incidentshow
in and “to show that the cer­to less her observations”scrupulousbe

nothingof the accused meanstainty of the victim’s identification
accused is herthat victim is certain she believes themore than the

assailant, not that the accused is her actual assailant.”

assertions, nothe defendant madeBeyond generalthese
and circumstances ofwhyoffer of as to under the factsspecific proof

v. Fec­necessary.assistance was See Statethis case theparticular
(1991);875-76, 591, 600 v.teau, 860, Camp­587 A.2d State133 N.H.

addition,117, at In the defendant hasbell, at 498 A.2d 334.supra
the denial of hisprejudiced byfailed to demonstrate that he was

799,Lewis, juryat 533 A.2d at 365. Themotion. See State v. supra
andadroitlyhand and defense counsel ex­observed the victim first

perception memory.her on issues of andcross-examinedtensively
suffi-closing argumentdefense counsel’sThis cross-examination and
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eiently for thedeveloped jury any weaknesses in the victim’s iden-
tification Undertestimony. these circumstances there was no addi-
tional need for a psychologist’s impeachment testimony, and the
court did not abuse its discretion in to suchrefusing authorize funds.

Affirmed.
All concurred.
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