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Hillsborough
No. 91-344

HampshireThe of NewState

v.

Arcadio Morales

17,February 1993

(TinaArnold, Nadeau,John P. attorney general L. assistant at-
brief,torney general, on the and John A. Stephen, attorney, orally),

for the State.

Abbott, Jr.,Kirk defender, Concord,W. assistant appellate of on
the brief and orally, for the defendant.

Horton, defendant, Morales,J. The Arcadio was convicted of
636:1, J.).robbery, juryRSA after a trial in Superior (Flynn,Court

On theappeal, defendant contends that the trial court inerred ad-
amitting prior evidence,witness’s entire statement as rehabilitative

where the witness had impeachedbeen reference tothrough only
portions First,of that statement. The defendant raises two issues.
does 801(d)(1)(B),New Rule of EvidenceHampshire which ad-

statements,dresses the priorsubstantive use of consistent abrogate
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concerningtraditional common law rules the nonsubstantive use of
Second, ifsuch statements? consistent statements are admissi-prior

nonsubstantively,ble are the allowable of such statementsportions
directlylimited to those that confront the impeachment evidence?

We answer both in the and affirm.questions negative
25, 1990, victim,On the ofevening Funk,November the Charles

attended a inChristmas Manchester with hisparade girlfriend and
her daughter. The victim left the before its conclusion toparade de-

aliver of clothes to a on inbag friend’s home Cedar Street Manches-
ter. The victim delivered the clothes and began to hiswalking
girlfriend’s home on Pine Street. While apassing through parking
lot, the victim was byassailed the defendant and another man. While

behind,the defendant’s companion held the victim from the defend-
ant grabbed him the throatby and held a knife to his face. After the
victim was thepulled ground,to the defendant removed the victim’s

watch,wrist and then reached into the victim’s andpocket took
inthirty-two dollars cash. The defendant’s im-companion departed

thereafter,mediately but the defendant lingered for a moment and
stood down at the victim.looking and,He then bent over the victim

ataking cigarette that the victim said,still held between his fingers,
“Thank you.” The parking lot was illuminated by two street lamps,

defendant,and the victim therecognized whom he had seen on sev-
eral inprior occasions Manchester.

Soon after the defendant the victimdeparted, went to the Man-
chester Police andDepartment reported the torobbery Sergeant
Philip Alexakos. The victim defendant,described the whom he re-

“Carlos,”ferred to as as having a curl of hair that extended down his
information,forehead. onBased this Sgt. Alexakos aprepared photo

array containing a of the defendant.picture When the victim identi-
fied assailants,the defendant as one of his Sgt. Alexakos informed
him that Carlos,the defendant’s name was not but Arcadio Morales.
The defendant was arrested two days arrest,later. At the time of his

knives,the defendant was twocarrying one of which was similar to
the weapon bydescribed the victim as having been used during the
robbery.

trial,At the State called the victim as a witness. He testified that
he had recognized the defendant during the robbery, and explained
that the defendant’s hadappearance betweenchanged the time of
the robbery and trial. victim,to theAccording the defendant ap-
peared to have gained weight, mustache,had shaved his and no
longer had a curl of hair on his forehead. The victim also described
the knife used theduring robbery as similar to a switchblade, with a
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of the knife’s handle wastopthat theHe notedthin, blade.straight
or silver.metal

counsel, the defensecross-examination, raisingthe defendant’sOn
about an earlieridentification, the victimquestionedof mistaken

Richardinvestigator,to a defensegivenhe hadwritten statement
and the knife usedthe defendantRosenshein, he describedin which

if heasked the victimcounselrobbery. The defendant’stheduring
handle. The victimshinyknife had athat thehad told Rosenshein

after re-shiny,knife handle as butthedescribedhavingfirst denied
the por-said thathavinghe toreport agreedRosenshein’sviewing

shiny.had appearedthe attackduringhandle visiblethe knifetion of
of theprior descriptionshisaboutquestionedThe was alsovictim

Rosenshein about thethat he had toldclaimedThe victimdefendant.
absent fromhair, of the curl wasanybut mentioncurl ofdefendant’s

onaddition, the victim testifiedIn whilethe written statement.
theduring robbery,a hatthe defendant worethatcross-examination

Sgt.with Alexakos.his discussionduringa hathe had not mentioned
witnesses,two the sec-rested, calledthe defendantAfter the State

Rosenshein. OnRichardinvestigator,defensewas theond of whom
twoduring meetingthat aexamination, testifiedRosensheindirect

a statement describ-had giventhe victimrobbery,after themonths
byhe was robbedthen stated thatThe victim hading his assailants.

had short hair. Thethe knifemen, carryingthe manand thattwo
curl of hair. aDuringthe defendant’snot then mentionedvictim had
later, the victim hadtwo monthsRosensheinwithmeetingsecond

cross-examination,Onhis earlier statement.and approvedreviewed
state-two-pageentirethe victim’sto introduceattemptedthe State

ofthat the contentson theobjected groundsThe defendantment.
Evi-Rule ofHampshireof Newthe scopeexceededthe statement

defendant, had801(d)(1)(B). Rosensheinto theAccordingdence
of the knife and thedescriptionthe victim’scalled to impeachbeen

the writ-801(d)(1)(B), the ofonly portionsdefendant, under Ruleand
into oninquiredthese matters could beaddressedthatten statement

that the entireState, arguedin response,Thecross-examination.
com-in thejury evaluating“to assist thewas admissiblestatement

trial court admitted theThetestimony.”of victim’s]pleteness [the
that the statement wasstatement, jurorstheit instructedbutentire

the victim’sevaluatingintruth, to assist themfor its butoffered not
the victim’sto summarizewas then permittedRosensheincredibility.

trial court againthetestimony,Rosenshein’sFollowingstatement.
touse the victim’s statementthat couldtheythe jurorsinstructed
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Rosenshein only to assess the victim’s credibility. The defendant
subsequently was convicted of robbery.

801(d)(1)(B)The defendant first contends that Rule con­
trolled the admissibility of the victim’s statement to Rosenshein. The
rule provides that prior statements which are consistent with a wit­
ness’s in-court testimony, and which are offered to rebut an express
or implied ofcharge recent fabrication or improper influence or mo­
tive, are not hearsay. Statements that meet these criteria are admit­
ted as Dean,substantive evidence. 744, 750,See State v. 129 N.H. 533

333, (1987); 801(d)(1)(B)A.2d 337 N.H. R. Ev. reporter’s notes. The
801(d)(1)(B)defendant contends that Rule replaces common law

rules concerning the nonsubstantive use of such statements. He
100,topoints Rule which provides that “to the extent [the rules of

alter or law,evidence] conflict with the common the rules gov­shall
ern.” 801(d)(1)(B),inNothing however,Rule topurports preclude

nonsubstantive,the rehabilitative use of prior consistent statements.
fact,In after adopting evidence,the rules of we the nonsub­upheld

stantive use of prior consistent Dean,statements. See 129 N.H. at
750, 533 Dean,A.2d at 337. inSignificantly, we thecontrasted reha­
bilitative use of prior consistent statements with the substantive use

suchof 801(d)(1)(B).statements contemplated under Rule Id.

Under common law rules still recognized court,thisby the
admissibility statement,of a prior consistent for inuse rehabilitating
a witness’s acredibility, is matter “wholly within the discretion of the
trial court.” Id. (citing Allstate Ins. Co.v. Chatigny, 81, 85,103 N.H.

122, (I960)).166 A.2d 125 willWe not overturn the trial court’s deci­
sion unless we find an abuse of discretion. See id.

The 801(d)(1)(B)defendant argues that even if Rule does not apply
case,in this the trial court byerred admitting the victim’s entire

statement,two-page when only ofportions the statement had been
attacked on cross-examination. According defendant,to the permit-
ting the State to bolster the victim’s credibility by uncon-eliciting
tested details of the robbery subjected him to unfair prejudice.

We find that the trial court properly admitted the entire statement
after the defendant had seized upon inconsistencies in portions of the
statement to impeach the victim’s credibility. Our prior decision in
Dean Dean,is controlling. In the defendant had impeached the pros-
ecutrix’s credibility by highlighting discrepancies between her in-
court testimony and information in a thirty-three page statement
she had togiven police. 750,the 129 N.H. at 533 A.2d at 337. On
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to reha-examination, the entire statementthe State offeredredirect
thetrial court admittedThecredibility.prosecutrix’sthebilitate

it ascould not considerjurorsthat thestatement, with an instruction
state-entireprosecutrix’sheld that theevidence. Wesubstantive

whole,statement, as athat theadmitted to “showwas properlyment
wereanythat inconsistenciestestimony, andwith herwas consistent

of with-prejudiceclaimId. found the defendant’sWeinsignificant.”
instruc-limitingin of the trial court’smerit, light“especiallyout

tion.” Id.

Dean, hadcase, attemptedin the defendantIn asthe present
ofto portionsreferencetestimony throughto the victim’simpeach

cross-examinationthrust of thestatement. Thevictim’s priorthe
knifedefendant, hat, and histhe histo thatsuggestnot simplywas

victim, that the victim’simplytoby the butwere not as described
thisreview ofuntrustworthy.was Ontestimonyentire identification

havereasonably couldcase, the trial courtstatement, used in thisas
of inconsis­significanceto evaluate thejurythat for theconcluded

inconsisten­it to consider thesehadtestimony,in the victim’stencies
carefulThe court’sthe entire statement.in the context ofcies

unfair preju­againstthe defendantprotectedinstructionslimiting
anyfornot use the statementjurythat the wouldensuringbydice

the victim’s testi­credibilitythe ofthan to evaluateotherpurpose
mony.

decision, not to estab-purporttrial we doIn the court’saffirming
priorof a witness’s entirethe admissionmandatinga se ruleperlish

referenceimpeached throughhas beenafter the witnessstatement
Rather, the reha-concerningquestionsthe statement.to ofportions

statements, ofportionsand theconsistentuse of priorbilitative
witness, arean impeachedto rehabilitatestatements allowedthose

of the trial court.the sound discretionmatters within

Affirmed.

All concurred.


