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(PeterShaheen, Gordon, of and DoverConcordStein &Cappiello,
thebrief, H. fororally),on and Shaheenthe WilliamCallaghanG.

plaintiffs.

Cornell, P.A., F.(Lesleyof Portsmouth CornellNoucas &Mulvey,
for the defendant.orally),on the brief and

Johnson, Robert anddispute plaintiffs,J. This is a between the
(the carriel*,Masses), motorist de-Masse and their uninsuredBetty

(CommercialCompanyCommercial Union Insurancefendant
Union), injuries involvingfor sustained in an accidentover coverage

the Superioruninsured motorist. Union appealsan Commercial
J.) aside the decision(Temple, ruling setting modifyingandCourt’s

Dibble, forEsq.), coverageof the arbitrator J. who denied(Stephen
is the courtsuperiorthe Masses. The sole issue we discuss whether

by “plainfound the arbitrator’s decision flawed mistake.”properly
conclude it did not thereforethat and reverse.We

7,occurred onengendering litigation AugustThe accident this
1987, at 9:00 near the intersection of Pine andapproximately p.m.,

in and Robert BlatchfordHampton.Mill Roads North Robert Masse
on when collidedriding motorcycle motorcycleBlatchford’s thewere

trees, themground injuringtwo both men to the andthrowingwith
helmet,was a and the force of theseverely. wearingNeither man

Aof the officer re-destroyed policetheir memories accident.impact
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scene,to thesponded area,but took no ofphotographs the nolicited
men,statements from notedthe and no evidence ofphysical the acci-

men,dent other than positionsthe of the the motorcycle, the inter-
section, and the two trees. Apparently, no one but the now memory-
impaired themotorcyclists witnessed collision.

The Blatchford, Masse,Masses assumed that and not Robert
accident,drove the at timemotorcycle the of the asand Blatchford

insurance,liabilityhad no the Masses asked Commercial Union for
undercoverage the uninsured motorist provisions of their insurance

contract. These state thatprovisions Commercial Union must pay
the any damagesMasses which an owner or anoperator of uninsured
motor is Masses,vehicle to thelegally obligated pay so thelong as
owner or operator’s arises “out theliability of mainte-ownership,
nance or use” of the uninsured vehicle. Commercial Union denied the

claim,Masses’ and the case went to arbitration.
arbitrator,At hearingthe before the partiesthe presented the fol-

evidencelowing explainto how the probablyaccident happened.
First, the Masses introduced Blatchford’s deposition thattestimony
he had never had withany problemsmechanical motorcycle.the Sec-
ond, athey submitted accidentpolice reconstruction diagram show-
ing motorcycle’sthe direction and ofpoint control;loss of the

however,diagram, cites no evidence to support this reconstruction.
Finally, they testimonyintroduced that inBlatchford factsuggesting
drove the Commercialmotorcycle. Union theintroduced relevant

ofportions the insurance contract and elicited thattestimony Robert
may justMasse have been before thedrinking ride.

The arbitrator in favor,decided the case Commercial Union’s find-
ing that

the thestate of evidence there is no“[o]n reason to conclude
that Robert Blatchford was inincompetent the ofoperation

motorcycle,a notthat he could and notdid exercise reason-
times,able care and atcaution all orpertinent that claimant

to duefailed exercise care and caution in a ride onaccepting
the the inmotorcycle eveningon or inquestion conducting
himself upon motorcyclesuch while underway.”

The arbitrator the lacknoted of foundation for the accident recon-
struction in the policecontained anddiagram ruled:

“On the state of the presented,evidence there nois means
by which the arbitrator can more probablyconclude than
not that motorcyclethe was traveling on either Road orPine
Mill Road prior control,to the loss of whether it was travel-
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time,at suchdirectionnortherly southerlyorin aing
in thelane orin its travelproperit was travelingwhether

at a reasonablelane, travelingit wasor whetheropposite
of loss of con-at the timespeedat an unreasonableorspeed

accident occurred atis that anWhile there evidencetrol. ...
in theand describedbyand claimantallegedthe time place

aresulted fromis no evidence that ittherepolice report,
Blatchford.”omission of Robertact ornegligent

motor-theprobablyBlatchford droveconcluded thatThe arbitrator
“no theand that losstime the found evidenceat the of accidentcycle

un-act of someby negligentnot thecontrol was or was causedof
or The arbitrator didor animate inanimate.”object,known person

motorcyclethetestimony thatmention Blatchford’s depositionnot
sound the accident.mechanicallyhad beforebeen

superiorto theThe the arbitrator’s decisionMasses appealed
to542:8, a to theparty “applyto RSA which allowspursuantcourt

modifyingor thecorrecting [arbitra-court for an order ...superior
the of thereviewingfor mistake.” After recordplainawardtor’s]

Co.,v. Ins. 134see Masse Commercial Unionhearing,arbitration
526, 1164,523, (1991), superiorA.2d 1165-66 the courtN.H. 593

thewith the arbitrator’s characterization of evidence asagreed
however,court, tThe what arbitratorlargely inconclusive. noted he

his motorcyclefailed to mention: that Blatchford had described as
sound to Thebeing mechanically the accident. court conse-prior

in“plainfound mistake” the arbitrator’s decision and stated:quently
no to that accidentappears to be basis find this occurred“[T]here

other than as a of of Mr. Asnegligenceresult the Blatchford. noted
above, to th'6cannot be attributed other causes on evi-accident][the

presented.”dence
court,On to this Union maintains that the su-appeal Commercial

the of itsscopecourt exceeded its review and substituted ownperior
in thejudgment Nothing pre-for that of the arbitrator. evidence

arbitrator, himrequiredto the Commercial toargues,sented Union
in thedisagree, arguingfind the Masses’ favor. The Masses su-that

unreasonable,the arbitrator’sperior correctlycourt found decision
evidence, erroneous, and an abuse ofunsupported by factuallythe

In particular, superiordiscretion. the Masses thecontend-that
ruling argumentcourt’s their that the arbitratorimplicitly supports

an ofhighheld them to standarderroneously proof.

mistake,”of we firstexamining “plainBefore the law address
issue,a our standard of review. The thatpreliminary argueMasses



632

the superior court’s order deserves the usuallydeference to agiven
See,lower findings. Custombilt,court’s Ins.e.g., Liberty Mut. Co.v.

Inc., 167, 170, (1986).1098,128 N.H. 512 A.2d 1099 We disagree.
the trial judge“[B]ecause decided the case on the and there-[record]

fore could not have observed the demeanor and thecredibility of
witnesses, the standard of review should be broadened.” Allstate

Carr, 851, 854, 782, (1979).Ins. Co.v. 119 N.H. 409 A.2d 783-84 “As
all the fromdocuments below are perusal,available for our the lower
court was in positionno better to decide the case than’are we.’’Hill-
side Co.,Assocs. Hollis v. 325,Maine & Cas. 135 N.H.Bondingof
330, 1026, (1992).605 A.2d 1029

to the main issue onTurning appeal, we thatnote RSA 542:8
allows the court to alter ansuperior arbitrator’s foronlydecision
“plain mistake,” “fraud,or to vacate it for corruption, or miscon­

fraud,duct.” The do misconduct;Masses not allege orcorruption,
the superior court was therefore limited to thereviewing arbitra­
tor’s Masse,decision for “plain 526,mistake.” 134 N.H. at 593 A.2d
at out,1165. As the Masses the termpoint both to“refer[s] mistakes

law,”of fact Bell,and mistakes of N.H. 121 127,129,Ins. Co.v. N.H.
27, (1981); however,427 A.2d mistake,28 constitute plain“[t]o the

error must one whichbe is on the of theapparent face record and
which would have been itcorrected had been called to the arbitra­

Co.,tor’s attention.” Rand v. 768, 771,Aetna & Cas. 132 N.H.Life
(1990).282,571 Moreover,A.2d 284 the mustarbitrator have “‘mani­

festly fallen into such an regarderror with facts or law...to as must
have prevented the full and fair exercise of or judgment[his her]
upon subjectthe orsubmitted to Franklin v.[him her].”’ Needle Co.

Union, (1954)Labor 101,105-06,105 382,99 N.H. A.2d 385 (quoting
65, (1870)).Sanborn Murphy,v. 50 N.H. 69

The court is tosuperior accordingly bound thegrant arbitra­
tor “a great deference,” Masse, 526,deal of 134 N.H. at at593 A.2d

not,1166. It asmay the Masses suggest, set aside the decision
merely itbecause believes the arbitrator’s award is theagainst

ofweight Watts,the evidence. v. N.H. 153, 162,Broderick 136 614Cf.
(1992)600, 606A.2d between(distinguishing review for plain mistake

evidence);and for a against weightdecision the of the White Moun­
(“AnBeane, 107, 109 (1859)tains v.Railroad 39 N.H. award is not to

be disturbed because the aarbitrators have come to mistaken conclu­
sion upon fact,a of whichquestion the haveupon parties presented
and discussed their evidence proofs,and and which theupon referees

least,have their Atjudgments.”).exercised the thevery superior
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theunlessdecisionthe arbitrator’salteringfromcourt must refrain
the arbitrator’saffectedallegedmistakethat theconcludescourt

292, 295, A.2d415120 N.H.Griffin,v.Turcotteultimate award. Cf.
award because(court arbitrator’s(1980) set aside668, correctly670

of landparcelof whichpointthe vitallaw “onmistookarbitrator
tooption purchase”).of theobjectin was thethe leasedescribed

in of the standardslightdecisionthe arbitrator’sViewing
in settingerredcourtabove, superiorhold that theweenumerated

thatallegeThe Massesaward.the arbitrator’smodifyingandaside
record,” Rand su­face of theon the“apparentmistakes areseveral

all,them, if atof mistakesanythatare not persuadedbut wepra,
hadcase, “would have been correctedof the orthe outcomeaffected

attention,” Rand Thesupra.to the arbitrator’sbeen called[they]
to ansubjected theminstance, the arbitratorMasses, insist thatfor

into his deci­They point nothingproof.burden oferroneously high
this contention or establishession, however, supportsthat either

con­a differentreachednecessarilywould havethat the arbitrator
The recordproof.standard ofthe “correct”appliedclusion had he

insufficient tofound the evidencesimplythe arbitratorindicates that
caused the accident.Blatchford negligentlythatestablish

erroneously ig­arbitratorthat theargueThe Masses also
the conditionconcerning pre-accidenttestimonynored Blatchford’s

mistake.”“plainthat this omission constitutedhis andmotorcycleof
however,testimony,Blatchford’signorethe arbitrator didAssuming

mistake.”“plainarbitrator committednot that thepersuadedwe are
fact, acceptwas not bound toFirst, trier of the arbitratoras the

v.true, if uncontradicted. See Gordonas evenanyone’s testimony
(1977).810,862, 865, 379 A.2d 813Gordon, 117 N.H.

arbitrator haveSecond, if that the shouldagreeeven we
all that such evi­plainit is not attestimony,Blatchford’saccepted

that the accident wasto the conclusionnecessarily leaddence would
An of is notnegligenceinferencenegligence.Blatchford’sbycaused

unlessor circumstantial evidencein the absence of directwarranted
the evi­byeliminatedsufficientlycauses areresponsibleall “other

399, 656,Co., 397,N.H. 342 A.2dPublic 115dence.” Rowe v. Serv.
(1975). ofabout the conditiontestimonyBlatchford’sAlthough658

a respon­mechanical failure aseliminatinghis motorcycle supports
accident, it. The Massesit does not necessitatecause of thesible

afterhad beenmotorcycle inspectedno evidence that thepresented
Moreover,defect.pre-accidentcertified free ofthe accident and
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while the scant evidence below militated aagainst finding that road
or accident,defects bad weather could have been forresponsible the

causes,other an animal inpossible such as front of the mo-darting
nottorcycle, “sufficiently by evidence,” id.,were eliminated the to

warrant an inference of negligence.

Finally, even that “otherassuming responsible causes [were]
evidence,”sufficiently byeliminated the Rowe thesupra, arbitrator

decide,would have well within legalbeen the bounds of toprecedent
did,as he not to infer fromnegligence the circumstantial evidence

that,therefore cannotpresented. sayWe had the arbitrator consid­
condition,ered Blatchford’s testimony motorcycle’sabout his the ar­

bitrator would have corrected his alleged mistake and decided the
Rand, 771,case any differently. 284;See 132 N.H. at 571 A.2d at

Turcotte, 295, 670;120 at Needle,N.H. 415 A.2d at Franklin 99 N.H.
105-06,at 105 A.2d at 385.

The Masses also maintain that the courtsuperior found sev­
decision,eral factual in inerrors the arbitrator’s addition to his

failure to testimonymention Blatehford’s the condition ofregarding
his thatmotorcycle, and these errors amounted to “plain mistake.”
Without setting argument byforth the Masses’ point point, we ob­
serve that a close ofcomparison superiorthe court’s order and the
arbitrator’s decision reveals no material factual disagreement be­
tween adjudicatorsthe two for theexcept testimony of Blatchford.
We therefore-find no mistake.”“plain

Reversed.

Batchelder, J., dissented; the others concurred.

J.,Batchelder, I would affirm the trialdissenting: court.


