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(PaulArnold, Maggiotto,A. assistantgeneralattorneyP.John
and for the State.orally),on the briefattorney general,

(J.Boston,Johnson, Albert John-Mee & of MassachusettsMay,
for the defendant.brief, orally),and Mr. Johnsonson a. on the&

Smart, enteringBatchelder, defendant, uponJ. The Pamela
1990, of1, bodyof thehome on the observednight Mayher Derry

arrivedhusband, the victim of a homicide. Theapparently policeher
a mur-and commencedimmediatelythereaftershortlyon the scene

in the defendant’s arrest.investigation, culminatingder
J.), the was(Gray,trial in Court defendantjury SuperiorAfter a

murder, to commitdegree conspiracyof to firstaccompliceconvicted
the fol-a she raisesmurder, appeal,and with witness. Ontampering

her casesurroundingpretrial publicityissues: whether thelowing
whether, in publicity,of an view of theimpartial jury;herdeprived

the trialadequately safeguard proceedings;the trial court failed to
voirpost-verdicthave permittedthe defendant should beenwhether

misconduct; courtfor the trialjury alleged jurordire of the whether
courtjury;in instruction the whether thesupplementalerred its to

recordingsin todenying suppress tapeerred the defendant’s motion
conversations; inof the court erred submit-interceptedher whether

of to the and whethertranscripts taped jury;the conversationsting
in to allow to recall two wit-refusingcourt erred the defendantthe

forth be-for renewed cross-examination. For the reasons setnesses
low, we affirm.

the in the most favorableViewing presented lightevidence at trial
forthState,to the in the facts as setjury findingthe was warranted

1989,in In fall of marriedtwenty-two-year-oldthis the theopinion.
the of for districtdefendant was director media services the school

in met andHigh Hampton.that included Winnacunnet School She
Pierce,and twoFlynn fifteen-year-oldbefriended William Cecelia

Seabrook, andtheyfrom and other studentshigh school students
juicehours an com-together produce orangeworked after school to

1990, thefor a in or March ofEventually, Februarymercial contest.
Flynnand became involved.sexuallydefendant

inbegan,after their affair told thatShortly Flynnthe defendant
to killtheyfor them to continue their would haverelationshiporder
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husband,her aGregory, twenty-four-year-old insurance salesman to
whom the defendant had been married less than a year. Eventually
the defendant and Flynn together planned that Flynn would commit
the friends,murder with the help of his and would thestage askilling
if committed in the course of a ofburglary the defendant’s home.
According to the plan by defendant,devised the she would leave open
the bulkhead door to the basement of her home to provide entry for
Flynn and the others before Gregory returned home. The perpetra-
tors were to their car inpark a shopping center behind the residence
and change into dark clothes before theapproaching apartment. The
defendant advised thatFlynn he and his accomplices should wear
gloves to avoid leaving fingerprints and should ransack the apart-
ment, taking away theywhatever wanted as compensation. Pursuant
to the defendant’s plan, her husband was to be killed with a gun upon
entering his home as if he had surprised burglars.

Flynn discussed the plan with his friends Pete Randall and Vance
Lattime, Jr., also fromteenagers Seabrook. With the aid of another
boy, Raymond Fowler, set outFlynn from Hampton to commit the
murder one innight April, using the car.defendant’s When the two
arrived at the however,defendant’s apartment complex, they saw
her husband’s truck and abandoned the plan. After this unsuccessful
attempt, Flynn recruited Randall and Lattime helpto execute the
plan. He told them that the defendant had toagreed pay them five
hundred dollars each for thecommitting murder. Lattime provided
his father’s .38 caliber revolver and his grandmother’s car to trans-
port the fromboys Seabrook to the Derrydefendant’s apartment.

After 1, 1990,school ended on May the defendant drove Flynn,
Randall and Lattime to pick up Lattime’s grandmother’s car in Mas-
sachusetts. The defendant discussed with them the various details of
the murder plan, seeking advice on how to react when she returned
home and discovered her husband murdered. Lattime and Randall
returned to inSeabrook grandmother’sLattime’s car. The defendant
drove Flynn back to Seabrook to meet them and then went to Win-
nacunnet High School to aattend meeting scheduled for that eve-
ning.

Flynn, Randall and Lattime picked up Fowler and drove to the
defendant’s residence. While Lattime and Fowler waited with carthe
at center,the shopping Flynn and Randall entered the defendant’s
apartment thethrough unlocked bulkhead into the basement. After

bothransacking the upstairs and downstairs of the apartment, they
home,waited for toGregory return with Flynn thecarrying gun and

Randall a knife heholding had taken from the kitchen. When Greg-
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Randall withhis knees. Whilehim tohome, the forcedboysory came
held aother handtheand withhead downGregory’sone hand held

aTakingin the head.him onceface, shotFlynnof hisknife in front
to meet Fowlerboys fledthejewelry,filled withthey hadpillowcase

day,The nextto Seabrook.four drove backLattime, and theand
father’s collection.of histhe restamongthe gunreplacedLattime

Lattime, Lattime’s par-toldWelch, of10, a friendRalphOn June
him their participa-tohad admittedand Lattimethat Randallents

the Seabrookthe toguntookLattime’s parentsin the murder.tion
ballisticsWelch, subsequentandaccompanied byPolice Department,

in the murder.usedhad beengunthat thetests confirmed
Randallto thego police,toof intentionsWelch’sWorried because

the latter’s newatand the defendantFlynnto seeLattime wentand
matter, the defend-thediscussingin AfterHampton.condominium

to retrieveattemptin an unsuccessfulthem to Seabrookant drove
and were11, Lattime, FlynnRandallnext Junenight,the Thegun.

arrested.
with Cecelia1, spokethe defendantdaily MaybeforeVirtually

murder herFlynnto haveintern, thePierce, planstudent abouther
arrested, the defendantwereboysthenighthusband. The before

the andboys police,the toreportintention toPierce of Welch’stold
would blame Welchtheywere smartif Lattime and Randallsaid that

for the murder.and Fowler
thebythe murdertimes aboutwas severalquestionedPierce

14, after hear-of it. On Juneknowledgeanyand deniedDerry police
toallegedgirlarrest of an unidentifiedrumors of theing impending

and told them ofinvolved, Derry policethePierce met withagainbe
to aagreed phonein murder. Sheinvolvement thethe defendant’s
recordingto awearingthe defendant andof a conversation withtap

thewire, conversations withdevice, to record face-to-facebodyor
13, recording12 Pierce surreptitiouslyand withJulydefendant. On

if Pierce toldconversation, Pierce thatthe defendant warnedtheir
murder,an to andaccessoryPierce would bepolice,the truth to the

that theacknowledgedto continue to lie. The defendantherurged
as she hadburglaryto look like ahad carried out the murderboys

boysuntil thegoing wrong”was“nothingand stated thatplanned,
tothat, arrested,if would admitit. shetold Welch about She stated

in murder plot.involvement thedeny anythe affair with butFlynn
Lattime, in the carwaitedmerelyconcern that whoexpressedShe

themurder, implicateconfess andeventuallywouldduring the
Nevertheless, Pierce she was confidentthe defendant toldothers.
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that, as a “insixteen-year-old facingbetween the slammer the rest of
herself,his life” and “with a and a courseprofessional reputation

teach,”that I her denial would be believed. The defendant reminded
that, truth,Pierce telling the Pierce would be the defend-by sending

ant for life.prisonto the rest of her
1, 1990,On August the defendant was arrested in connection with

the 1991,murder of her In January Flynn,husband. Randall and
to pleadLattime to reduced andagreed guilty charges subsequently

for witness,testified the State at the defendant’s trial. Another
Butt, Pierce,Cindy a co-worker of priortestified that a month to the

murder, told her aPierce that she had “friend named Pam who
Moses,wanted to find to kill her husband.” asomebody George high

student,school testified that he knew the atdefendant Winnacunnet
High School and met her while mother inagain visiting prison.his

Moses,to the asked him for herAccording bydefendant to lie claim-
thating he had overheard Pierce admit to thelying policeto about

the defendant’s involvement.
The jury guiltyfound the defendant of all charges.

I. PublicityPretrial

the leadingThe defendant’s arrest and events to her trialup
engendered heavy andextraordinarily mediawidespread coverage.
Numerous articles in the theappeared newspapers of southern tier
of New Boston,with in Lawrence andHampshire, along coverage

inBy 1991,Massachusetts. the time of the defendant’s trial March
outlets,national media such as Time magazine, reportscontained of

the case. The defendant that this was soargues publicity pervasive
and that thatprejudicial impossiblewe must it was to selectpresume
an injury inimpartial Rockingham County February 1991. She
therefore contends that the trial court erred in grantingnot her mo­
tion for a ofchange venue and in not sua a continu­sponte ordering
ance. the herdefendant bases claim on the StateAlthough both and

Constitutions, law,Federal primarilyshe relies on federal and does
not higherfor a under theargue Hampshirestandard New Constitu­
tion. in event,Because we believe the areprinciples anythe same we

constitutions,argumentaddress her under both by reference to fed­
363, 368,eral See 124Scarborough,decisions. State v. N.H. 470 A.2d

(1983).909, 913

Both the sixth of theamendment United ConstitutionStates
I,and 15 ofpart Hampshirearticle the New Constitution guarantee

bythe of a to a a fairright jury.defendant trial and State v.impartial
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(1992). This,906, 908 how­107, 110, A.2d612136 N.H.Vandebogart,
thatever, requiredoes not

in-and issuesof the factstotally ignorantjurors“the be
and diverseswift, widespreadofdaysIn thesevolved.

can ex-case becommunication, an importantmethods of
andvicinity,in theof the publicthe interestto arousepected
willjurorsserve astoqualifiedthose bestscarcely any of

meritsas to theopinionorimpressionsomenot have formed
of the case.”

Florida,(1961); v.717, see also DobbertDowd, 722v. 366 U.S.Irvin
mur-(“One of(1977) reasonably suspectedwho is282, 303432 U.S.

v.Stateanonymous.”);to remainexpectcannotdering [her husband]
(1961) (“The na-814, very484, 818Nelson, 478, 175 A.2d103 N.H.

interestgeneral publicnot fail to createthe ... couldchargesture of
chan-newsthe variouspublicity throughwidespreadwith attendant

(1962).369 U.S. 881nels.”), denied, U.S. 879 andcert. 369

Laaman, 114 N.H.in State v.as we statedPretrial publicity,
(1975),denied, can cause794, (1974), cert. 423 U.S. 854331 A.2d 354

. . . ex­prejudiceprejudice. “[I]nherentor actualprejudiceinherent
the trial atmos­nature has so taintedbywhen the itspublicityists

798,Id. atin lack of duenecessarily process.”that it will resultphere
existsa claim of actual “whichprejudice,A.2d at 357. Unlike331

that thethe to such an extentjurorsthe has infectedpublicitywhen
trial,”jurya fair and impartialcannot or has not receiveddefendant

id., not the defendant toprejudice requirea claim of inherent does
inherent,id. It is orprejudice,” presump­show “actual identifiable

tive, resulted from the extensivearguesthat the defendantprejudice
case, ju­that we herignoreof her and shecoverage suggestspress

rors’ ofprofessions impartiality.
indicates, inherent, willprejudiceLaaman or presumptive,As

nature. Thein the is of a certainpublicitybe found cases whereonly
public-has that “adverse pretrialUnited States Court heldSupreme

thatcommunityof in apresumption prejudicecan create such aity
should not be believed.”they impartialthe claims that can bejurors’

added).(1984)Yount, 1025, The(emphasis467 U.S. 1031Patton v.
held, however, jurytrial court’s that afindingthat theCourt has also

Id. atfor manifest error.onlyshould be overturnedwas impartial
1031-32.

(1963),Louisiana, 723 has thecase,In Rideau v. 373 U.S.only one
onsolely presumptivereversed a conviction basedCourtSupreme

ju-to theregardfrom withoutresulting pretrial publicityprejudice
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There,rors’ own voir dire testimony concerning their impartiality.
film of the defendant’s uncounseled custodial confession was broad-
cast three times on the local television station prior juryto selection.

“[a]nyId. at 724. Because court insubsequent proceedings a commu-
so to anity pervasively exposed spectaclesuch could be but a hollow

726,id. at theformality,” Court held that denial of the defendant’s
id.,motion for a ofchange venue violated due “withoutprocess,

pausing to examine ... the voir dire examination of the members of
jury,”the id. at 727.

Rideau,Other than the Supreme Court has reviewed claims of
frompresumptive prejudice resulting pretrial publicityhostile with
See, Yount,reference to the jury e.g.,voir dire. Patton v. 467 U.S.

1025; Florida, 282; Florida,Dobbert v. 432 U.S. v. 421Murphy U.S.
(1975); Dowd, Irvin,794 Irvin v. 366 717. In pretrialU.S. the news

murders,accounts included the defendant’s confessions to six his un-
to inaccepted plead guiltyoffer for aexchange ninety-nine-year

sentence,prison Irvin,and numerous as to his 366opinions guilt.
U.S. at 725-26. As a result of a of “continuedbarrage public-adverse

726,ity,” id. at the found prejudice jurors’Court thenotwithstanding
dire,professed ability to be the voir theimpartial. Reviewing jury

Court found that out of the twelveeight members of the defendant’s
an thatjury already opinionhad formed the defendant was guilty

case,and a with the materialacknowledged familiarity facts of the
“some so far to itgoing sayas that would take evidence to overcome
their atbelief.” Id. 728.

defendant, identifiable,The anyunable to to actualpoint prejudice
case,on part jurorsthe of the who decided her seeks to characterize

pretrial publicitythe her as to that insurrounding equivalent Irvin.
similarlyShe would thus have us thedisregard jurors’ voir dire

statements of The firstimpartiality. problem with her isargument
in Irvin,seen a of the voir dire Incomparison examinations. as
above,noted two-thirds of the defendant’s jury admitted to having

formed an about hisopinion guilt; they were seated the factdespite
defendant,that the no more“having peremptory challenges, insisted

cause,” Irvin,should be excused forthey][that 366 U.S. at 724.
Here, contrast, no member of theby jurydefendant’s anexpressed

And,on voir dire thatopinion guilty.she was none satimportantly,
on her Itjury objection.over her is difficult to conclude in such cir-

thatcumstances the trial court’s that the wasfinding jury impartial
constituted manifest error.

The second theproblem with defendant’s effort to herequate
Rideau,case with Irvin and where the Court thepresumed exist-
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ence of inprejudice, is the kind of publicity involved. She refers us to
the received,“avalanche of media attention” she primarily without

onfocusing the nature of the attention. As Irvin and Rideau make
clear, however, it is the adverse ofnature the notpublicity, merely its

thatquantity, is critical in finding presumptive prejudice. See
Rideau, 373 U.S. at 727 (community had seen and heard “not once

times,but three a ‘trial’ of in jail, sheriff,Rideau a presided byover a
where there was no tolawyer advise Rideau of his toright stand
mute”); Irvin, 366 at 726 (community subjectedU.S. to “continued
adverse publicity”).

We have carefully reviewed the massive amount of pretrial media
material defendant,submitted by the acomprising several-inch-
thick volume of newspaper accounts and videotaped television news
stories. items,Several of these appearing immediately after the mur-
der, were generated by herself,the defendant who granted extended
interviews with the Wepress. agree that the publicity surrounding
the defendant’s and,case was enormous as by some,claimed unprec-

inedented this “avalanche,”State. This however, is not enough.
While “some of piecesthe . . . inare hostile tone and inaccusatory
content[,] overwhelming[t]he bulk of the material submitted . . .
consists of straightforward, unemotional factual accounts of events
and of the progress of . . . investigations.” United v.States Halde-
man, (D.C.31, 1976) (no559 F.2d 61 Cir. presumed prejudice created
by publicity about “Watergate” defendants), denied,cert. 431 U.S.

(1977).933 Distinguishing between straightforward factual publicity
aabout celebrated case and inflammatory, pressadverse is crucial.

“To ignore these real indifferences the potential for prejudice would
not advance the fairness,cause of fundamental but only make impos-
sible the timely prosecution of persons who are well known in the
community, whether they be notorious or merely prominent.” Mur-

Florida,v.phy 421 U.S. at 801 n. 4.

The defendant points with specificity to oneonly item as po­
tentially prejudicing the jury venire because of its content prox­and
imity juryto selection. Several nights before jury selection was to
begin, a local station,television aired a special programWMUR-TY
entitled Murder,”of a“Anatomy devoted to the defendant’s case.

ofConsisting fromfootage earlier news broadcasts that included film
of pre-arrest defendant,interviews with the of her arrest and that of
the teenage boys, along with commentary by a station reporter, the
program also mentioned three new indictments against the defend­
ant. One of these indictments hercharged with attempting to mur-
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a influence onSuggesting prejudicial pro-der a witness.prospective
that the newpointsthe out the evidence ofspective jurors, defendant

trial. to inadmissibleExposurewas not introduced atindictments
however,evidence, jury prejudice.not to presumeis sufficient Cf.

(noYount, of de-presumption prejudice467 at 1027Patton v. U.S.
confessions,written inadmissiblereports of defendant’sspite press

trial). Moreover, one prospectivevoir dire examination of theat the
claim ofany preju-had seen the beliesjuror programwho stated he

ofhis recollection of the contentsvaguewas indice. The venireman
it coun-byand in about defensequestioned depththe wasprogram

man, didof of the defense counselsel. the close his examinationAt
him it was the State that exer-Ultimately,not for cause.challenge

jury.him theto strike fromchallengecised a peremptory
the factualmerely reporting,Not was ofonly publicitythe bulk

the for reviewthe defendant ouranalysis byof material submitted
juryafter the had beenthat most of the items appearedindicates

the trial not toinstructed courtcontinually byand had beenselected
justicethe ofsystemconnected to case. “Ouranythingread or watch

that will follow the court’s instruc-jurorsis the beliefpremised upon
739, (1980)176, 186,Novosel, 412 A.2d 746tions.” v. 120 N.H.State

(no jury regardingto refuse to poll prejudicialabuse of discretion
tonot to read or listenwhere admonishedjury repeatedlypublicity,

accounts).news

fromcommunityat most that theThe defendant has shown
to pretrial publicitywas drawn was extensivejury exposedwhich her

however,familiarity,in with her case. Merefamiliaritythat resulted
722;Dowd, 366 atto Irvin v. U.S.presume prejudice.is not sufficient

Laaman, 800,331 A.2d at have examined114 N.H. at 358. WeState v.
to aand found no evidencejury supportthe dire of the havevoir

in fivejurorsFifteen were selectedprejudice.claim of presumptive
andthe courtquestioning byand intensivedays, thoroughafter

jurors individu­the sixty-five prospectivecounsel for both sides. Of
examined, cause because of “mixed feel­one was excused forally

inwas excused for causeguilt,the defendant’s anotherings” about
on onepublicity,basednegative pretrialto apart preconceptiondue

de­a theadmitting prejudice againstfor cause afterwas excused
the due tofendant, another, challenged by publicity,defendantand

the All of the others excusedby peremptorily.struck defendantwas
anthan aspublicity,for reasons other suchfor cause were excused

eleven prospectivethe of Afterproof.to understand burdeninability
remarked, at“I’m surprisedthejurors questioned, judgehad been
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the number of who have not read toopeople many articles about
dire,day yetthis.” On the third of voir after another prospective

case,juror stated,admitted to little about “Iknowing judgethe the
don’t think the is as aspress presseffective the thinks the is.”press

inLater the same to a whoday, response juror said the court would
“probably find it hard to believe” that she knew little thevery about
case, said,the judge “Becoming easier to believe.”increasingly One

inmay responsesreason be found the of prospective jurorsseveral
who stated that they were with newspreoccupied stories about the
war: American were in introops fighting the Persian Gulf late Febru-
ary 1991.

many jurorsAnother reason of prospectivethe were largely igno-
rant of the ofspecifics the defendant’s maycase have been the notice
sent to them to forreport service. The notice thespecifically advised
venire they servingthat would be on the of Statejury “the vs. Pam-
ela Smart case.” The defendant that theargues notices thefocused
venire’s attention theon media accounts of the case. The re-record
veals, however, that fourteen of those individually examined stated
that, service,from courtupon receiving notification the about jury
they case,deliberately readingavoided about the some thatstating
to do otherwise “fair.” onlywould not be The prospective juror to
state that he had read about the case after jury notificationreceiving
was struck peremptorily by jurythe State. The voir dire thus dem-
onstrates that tospecific reference the indefendant’s case the notice
to prospective jurors was not prejudicial mayand even have ahad
salutary effect.

The trial court and forcounsel both sides thoroughconducted
When,and voir dire. onsearching the ofafternoon the third itday,

was learned from jurora prospective that other prospective jurors
were mediadiscussing room,the while in thewaiting jury the court
summarily excused the remainder of day’sthe venire. This is evi­
dence of the bycare taken the trial court to ensure the selection anof

Nelson, 484,impartial jury. See N.H.103 at 175 atA.2d 819 (requir­
ing three weeks to inpick jury widely publicized case not ofevidence
prejudice but rather shows court’s “extreme care” in obtaining im­
partial Moreover,jury). the defendant’s satisfaction with her atjury
the of maytime selection be in thereflected fact that she did not

all ofemploy her,the peremptory challenges available to a fact rele­
vant to a claimed lack of an jury, State v.impartial Anaya, 131 N.H.
330, (1988).331, 297,553 A.2d 298

The defendant toseeks her claim ofsupport jury prejudice with
affidavits, appended trial,to her formotion a new of several potential
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affidavits,to these cer-discharged. Accordinghad beenjurors who
the day theycase on firstpoolof the discussed thetain members
thatservice, the the defendantjury opinionforreported expressing

juryis no that such member of theanyThere evidenceguilty.was
that satthe record shows no one whoAdditionally,was selected.pool

a of herjury possessed preconceived opinionon the defendant’s
guilt.

theto the defendant’s claims thatspecificallynow turnWe
and a continuance.changehave a of venuetrial court should ordered
a of venuemotion for changeThe trial court denied the defendant’s

thedire, that the defendant could renewrulingto voirjurytheprior
of thisnever availed herselfmotion after voir dire. The defendant

200,Nash, 534, 536, 608 201135 N.H. A.2dJohnson v.invitation. See
(issue(1992) furthercourt leave to filepreserved grantednot where

so). can fromonlyto do We concludeand defendants failedpleading
motion, herher combined withfailure to renewthe defendant’s

hercause and to exhaustchallengesto make additional forfailure
jurythe time of selection she be­challenges, that atperemptory

Moreover, judge,the trialimpartial jury.lieved had obtained anshe
trial, findingthe for a stated that hisdenyingin his order motion new

andabsolutelythe chosen “wasjurythe of selection thatjuryat time
was, time, the defend­byat the shared bothimpartial...completely

no to whichobjections juryand counsel. There were theant [trial]
andjuror specifically approved byand each was counselwas selected

not chal­appealThe defendant on doesindividually.”the defendant
court, find nofact the trial and webythis oflenge specific finding

in to venue.changeerror failurethe

continuance, that oneto a the record indicatesrespectWith
defendant and grantedwas therequested bytwo-week continuance

court, anytrial it “didthe court. to the not receiveby Accordingtrial
continue,to and after the shortproceededmotions indeedadditional

speedyof her toby rightcontinuance on the insistence defendant
Perez-Casillas,v.the cites Statestrial.” defendant UnitedAlthough

(D.P.R. 1984), that theF. as for her claimsupport593 794Supp.
takespervasive publicity precedenceto a continuance amidstright

thattrial,in a she the factsignificantthe interest omitsspeedyover
moved for continuanceaffirmativelyin that case athe defendants

at In oflightuntil the Id. 796. the defendant’ssubsided.publicity
trial, that theto with her our conclusionproceeddesireapparent

ofprecludewas as to selectionpublicity inflammatorynot sopretrial
that in factjuryand an wasjury, impartialan the evidenceimpartial
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selected, we will not fault the trial court for failing to act sua sponte
to continue the trial.

The trial court’s determination of the impartiality of the
selected,jurors a ofessentially question demeanor and credibility,

“is entitled ... to special Yount,deference.” Patton v. 467 atU.S.
omitted).1038 (quotations As the Supreme Court recently noted:
with“Particularly torespect pretrial publicity, we think this

primary reliance on the ofjudgment the trial court makes
good sense. The ofjudge that court sits in the locale where
the publicity effect,is said to have had its and brings to his
evaluation of such claimany hisprejudice][of own percep-
tion of the and extent ofdepth news stories that might influ-

juror.”ence a
—Mu’Min —, —, (1991).v. 111Virginia, 1899,U.S. S. Ct. 1906 We

that,hold notwithstanding extensive pretrial therepublicity, was no
manifest error in the trial court’s determination that an impartial
jury had been selected for the defendant’s trial.

H. Trial Atmosphere

The defendant contends that the trial judge did not adequately
safeguard the trial proceedings from what she claims was a “circus-
like atmosphere” created by “media frenzy.” Relying primarily on

Maxwell,v.Sheppard (1966),384 U.S. 333 where the Supreme Court
reversed a conviction on a offinding presumed prejudice, she seeks
to compare trial,the Sheppard with its “bedlam ... and disruption,”

355,id. at to her own. After review of Sheppard and of the record in
case,this however, including thirty hours of trial,ofvideotape the

this court is convinced that any comparison with Sheppard is illu-
sory, and that the trial court here adequately protected the defend-
ant’s toright a fair trial. Because of the defendant’s heavy reliance
on Sheppard, we begin with an examination of that case.

The Supreme Court inheld inSheppard that “the totality of the
circumstances,” 352,id. at the defendant was “deprived of that judi-
cial andserenity calm to which [he] was entitled.” Id. at 355 (quota-

omitted).tion These circumstances included a background of pretrial
publicity described by the court as “virulent.” Id. at 354. Headlines
had “repeatedly stressed lackSheppard’s of cooperation with the
police,” 338,id. at and “disclosed that had ‘again[he] ... refused to
take a lie test,”’detector 339;id. at television and radio broadcast a
three-day coroner’s ininquest held a high school gymnasium, to
which Sheppard had been subpoenaed and at which his counsel were
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339; appeared,at editorialsallowed to id.participate, front-pagenot
awaywas with mur-Sheppard ‘“gettingone thatincluding charging

id.; ju-addresses of all theder,’” prospectiveand the names and of
to the all of them ofleading receipt bypublished,rors were

calls, friends,as calls fromletters and well as“anonymous telephone
id. atthe 342.impending prosecution,”regarding

Court,trial, to the “bedlamaccording SupremeAt Sheppard’s
and over the entire courtroompractically... newsmen tookreigned

members oftwenty. at 355. A theaccommodating. . .” Id. table
bar within a feet of counselhad been set inside the fewpress up

355, talk and histable, among Sheppardid. at “confidentialmaking
344, and “constant commo-impossible,” causingalmost id. atcounsel

bar,” 355; all in thevirtuallythe id. at of the seats court-tion within
toassignedhad been the court the whose “movementby press,room

that,much confusionin and out of the courtroom often caused so
courtroom,in the it wasloud-speaker systemthe installeddespite

heard,” 344;atcounsel to id. re-difficult for the witnesses and be
for between theclamored access to chambers discussionsporters

incounsel, these later news-appearedcourt and “and often matters
id.; throughoutand thejury,”accessible to the newspaperspapers

jurors,of the who “were thrust into thetrial featured photographs
failure to them from re-by judge’srole of celebrities the insulate

inflammatoryat 353. news-and id. Whileporters photographers,”
and and radio appeared duringarticles television broadcastspaper

trial, thetrial, judgeinformation not introduced atcontainingthe
“requests” jurors theymade and to the thatmerely “suggestions”

the case. atextrajudicialto comment on Id.exposenot themselves
bytrial not con-pressthe for to theBlaming judge succumbing353.
“toat trial” reduceatmosphere by failingthe “carnival andtrolling

the juryof material fromprejudicial protectthe and toappearance
influence,” 358, Supremeid. at the Court concluded thatoutside

had been due id. at 335.process,deniedSheppard
remotelyin trialthe conduct of the defendant’s resembledNothing

conditions, outset,media From the evendespite presence.these the
dire, trialjury judgethe voir the madebefore commencement of

he, the in control ofpress,clear that and not was hisemphatically
In the ex-panel, judgehis instructions to theopeningcourtroom.

cameras,the television would beplained press, including pre-that
trial,theduring stating:sent

jurors.trial cannot Thephotograph“The thepress during
jurythe and voir cannot mentionduring trial direpress
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names,your you,cannot interview cannot publish your
names, at any duringand cannot time thephotograph you

here,trial. But will be in and I’ll you rightthere cameras tell
well,front as this is not the first time that has been doneup

in hasNew where there beenHampshire press coverage
and in the courtroom. You’llfind ifcameras there are—the

here,jury, the final is that within a half anjury among you
hour attention factyou pay no to the that cameras are there
or in justthat the is the courtroom. It’spress they’re there.”

The trial instructed thejudge specifically media what itregarding
and docould could not inside and outside the courtroom. “After con-

State,”sultation with both for Defendantcounsel the and the the
ofjudge assigned the media three rows seats of theoutside bar and

of of He permittedoutside the direct view the twojury. only video
courtroom,cameras in the and jurorsinstructed the thepress that

no“under circumstances were ... be atto timephotographed any
in oreither out of the courtroom and were never to approachedbe by

instance,media for oneany representatives.” Except when the jury
inadvertently view,was while on thephotographed there is no evi-

that pressdence the did not follow the court’s instructions.
Although the defendant characterizes her trial as a “Roman

circus” based on conduct ofthe the the topress, only evidence sup-
this claimport is the occasionally audible of shutters ofsnapping still

cameras. This occurred once Pierce’sduring testimony and twice
thewhile defendant testified. Each time the court admonished the

photographers, no realand occurred. Thedisruption defendant
a claimpresses that would“photographers often times stand in or-

to get ..,der their .pictures causing] commotion,”. a an allega-
thattion the trial court in onits order her amotion for new trial

found be false.specifically to Her further allegation media,that the
topermitted review exhibits on a table inside the duringbar one

recess, were free to and“scrutinize notes papers byleft out defense
counsel” is not borne out thesimilarly by Nothingrecord. indicates
that the media came near the separate table at which defense counsel
sat.

That the trial judge exerted and maintained control over the
proceedings is further illustrated hisby numerous and forceful in­
structions to jurorsthe not to expose themselves to any press ac­
counts of Upon service,the case. for jurorselection each was
instructed notindividually to read or listen to in connectionanything

thewith case and about the ofimportance that admonition. The



656

or sheriff anythem to the courtimmediatelyalso told tojudge report
them the case. theto contact about Afterby anyonemadeattempts

trial,the the judge continuallyand thenday daily throughoutfirst
case or in anywere not to discuss thejurors theythe thatreminded

into contact accounts. The defendantpress complainscome withway
trial, instructed theday judge onlythat at the end of the first of the

case, omitting the admonition about medianot to discuss thejury
of arisingmakes claim from thisspecific prejudiceShe noexposure.

however, that on this therewe are convinced recordlapse,one and
none.was

incontends circus-like the con-of what the wasSome defendant
have outside of the court-the is to occurredpress allegedduct of

room, where, allegedly byfor the defendant was mobbedexample,
however,court, jurythe in a se-keptThe trial hadphotographers.

media,the from the and when theawaysection of courthousecured
hall-the it was a lockedjurors through separate,entered courtroom

The does not thatallegefrom access. defendantsecured mediaway,
thisway by spectacle.in any prejudicedwas aware of orjurythe

on the wasimpact juryher claim that the media’ssupportTo
audiotape recordingthe submitted an“overwhelming,” defendant

in jurorof the which theby jurors,made onecontemporaneously
the in lieu of thedaily discussingher of trialimpressionschronicled

inpresscomments about theAlthough negative appearseveralcase.
by jurorto observations the of thethey amounttapes, essentiallythe

of the itjuror press,when thepresence. Notably, spokemeremedia’s
tapes,to the of the whichfrom and as an aside essencewas distinct

make clearday’s testimony. tapesThea of eachrecapitulationwas
as recounted: “We’re alljuror seriously,the took her task shethat

notes,word, word, at-every taking payingeverytolistening single
trial”; “I, one,all the fortention, throughand we willconcentrating,

mind”; and, I’m“Rightan nowevery openintention of keepinghave
innocent, and I’ll continue to do so all theherstill to bepresuming

thanis in.” Rather lendinguntil all the evidencethroughway
claim, a con-thoughtful,the showtapesto the defendant’sstrength

fulfill her to beobligations impartialdetermined tojurorscientious
instructions, theby presenceuninfluencedthe court’sand to follow

of the media.

theby judgea comment'made the toalso take note ofWe
concluded,As he thecharge. judge gavethe close of finaljury at his

to of the caseimportancewith therespectthe standard instruction
defendant, to the and cautioned that thejury,to andthe the Stateto
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importantmore“anythe casemakedid notof the presspresence
instruction, heof thisIn the coursecase.”criminalotheranythan

however, andhere,isthe press“Becauseparenthetically,remarked
been, magnificentI say,musttrial, you’veandthisthroughhas been

andmany pressarethat therethetoability ignoreyourin fact
added). a spon­Such(emphasiscourtroom....”in thismany people
in thecourt, positionbestwho wasthe trialbytaneous observation

the three-­jury throughouton thethe mediathe ofimpactto perceive
v.Statereview.weight upontrial, to considerableis entitledweek Cf.

(1992) deference1104, (great110646, 50, 611 A.2dMills, 136 N.H.
hisofbecausecompetencyon witnessdecisionjudge’strialowed

dependsso muchand “[b]ecauseimpressions”firsthand“overall
omitted);witness”) Maguire(quotationsof thehisupon observation

(1990)451,45455,Co., 51, 573 A.2d133 N.H.Mut. Ins.v. Merrimack
“ insightshave‘mayand(trial firsthandwitnessesjudge proceedings

record’”).by theconveyednot
trial wasclaim that herto the defendant’srespectwithFinally

carefully re-the court hasatmosphere,in a circus-likeconducted
thetrial, byrecordedhours of thethirtyofvideotapestheviewed

dem-They vividlyexhibit.as anand furnishedlocal television station
oftranscription pro-the coldfromcapturedcannot beonstrate what

not in a carnival-likeconductedthat the trial wasnamely,ceedings,
to which the defendantcalm, mannermanner, dignifiedin thebut

audible, no mediaplainlyand counsel werewas entitled. Witnesses
bar, no commotion. Weand there wasinside thewererepresentatives

near-first-us an unusualgivenhavevideotapesthat theaddmight
commanding presencework. Histrial atjudgehand of theglimpse

the jury,and withwith counselhis demeanorbyshownthroughout,
domi-in a courtroomplacetrial tookThe defendant’swas apparent.

by presiding judge.thebynated not the media but

havethe trial court shouldalso thatarguesThe defendant
trial inthejurors throughoutthemotion to sequesterhergranted

of the trial.accountspressfrom toexposureto themprotectorder
measure, most burdensomeone of the“an extremeisSequestration

v.fair trial.” United Statesto assure aavailablemanytools of the
omitted).(1st 1981) Fur­753,Porcaro, (quotation755 Cir.648 F.2d

jury ismotion to thethermore, sequesterto agrantthe decision
Breest, 116court, v.the trial see Statethe sound discretion ofwithin

(1976), simplynot734, 751, 1320, 1333 requiredand is367 A.2dN.H.
1270,Peters, F.2dattention, v. 791United Statesof mediabecause

(1986).(7th denied,Cir.), 479 U.S. 8471298 cert.
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any discretion,As with claim of of theabuse trial court’s the
mustdefendant show that the court’s ruling was unreasonable and

her. in v. 122prejudicial 1141,to We held State N.H.Pugliese, 455
(1982),A.2d 1018 that there was no inabuse of discretion the trial

pollcourt’s refusal to the jury regarding prejudicial arti­newspaper
cles, trial,published during anywhere there was no evidence “that

of jurymember the had read the articles and that this had resulted in
deprivation right 1147,of the defendant’s to a fair Id.trial.” at 455
A.2d at 1022. We hold that a defendant a trialchallenging court’s
denial of a motion to thesequester jury trial must theduring meet

(Del.State, 1984) (absent490,same test. Burke v. 484 A.2dSee 500
ofshowing prejudice,of actual refusal trial tojudge sequester jury

discretion).ofprior to deliberations not abuse
any prejudicialto toFailing point specific bynews items observed

any juror, the defendant thatmerely publicityclaims “the problem
was We courtagree.obvious.” The trial handled the problem as out-

above, i.e.,lined the fromby shielding jury andreporters photogra-
phers, instructing keepthe media to its from the jury,distance and

jurorsthe to avoidregularly instructing press accounts. As stated
above, not jurorswe will assume that the thedisobeyed admonitions

case,not to listen mediaanyread or to accounts of the as “[o]ur
system justice jurorsof is thepremised upon belief that will follow

Novosel, 186,the court’s 120 412instructions.” N.H. at A.2d at 746.
In of onlieu the the ofimposing jury hardship sequestration for the

trial,more than weeks of the stepstwo taken the trial courtby were
adequate.

trial,At the conclusion of the at ofthe end the first day’s
motion,deliberations, the judge, on the defendant’s ordered the jury

sequestered for the duration itsof deliberations. Defense counsel
had argued that flavor of this a littlething’s changed“[t]he bit with

that,to media” inregard the while the media that had been present
rules,”all along know the at“seem[ed] [to] there was that time “a

there____”completely different crew out theAlthough judge ordered
that would untilsequestration beginnot the end of the following day,
the record shows that this decision was in order tomade accommo-

jurors,date the who had tonot come the courthouse toprepared be
sequestered objectthat Defense counsel not toevening. did this pro-
cedure, and in fact had to the itsuggested “verycourt that should be
careful regard institutingwith to at this insequestration point time
so that it at to folks,”would least be somewhat reasonable these
because defense counsel did not “know if has beenjurythis properly
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have been a Wesequestration possibility.”on notice that couldplaced
through-thethat, media and as he didby handling juryconclude the

inwhen circum-jury changethe and the aby sequesteringout trial
action, judgetrial actedto warrant that theappearedstances

a show-rights. specificto the defendant’s Absentreasonably protect
weto holdby exposure publicity,that the had been tainteding jury

in ordering sequestra-notthat the court did not abuse its discretion
from of the trial.tion the outset

III. Juror MisconductAlleged

individuallyatrial,After the filed motion for se-the defendant
allegationof the the basis of a ofspecificvoir dire onquestered jury

that claimjuror. pursueone The defendant does notbymisconduct
the groundfor a new trial on ofappeal. Subsequently,on she moved

themisconduct, in for relief trialrequestedand herjuror prayer
inthe Court orderdeliberating jurorsto “summons all beforecourt

preju-extent andevidentiaryto conduct an to determine thehearing
In that the defendant al-jurorof misconduct.” motiondicial effect

herwho created the of trialleged juror audiotapesthat the had
jurorsthat permittedso for and weregain,recollections did financial

theyto consume alcoholic after deliberations while werebeverages
she her for individual exam-sequestered. requestOn appeal, presses

consumptionination to the ofjurors only respect allegedof the with
audiotapes,torespect juror’salcohol deliberations. With theduring
jurors,of thethe defendant does not seek examination individual but

the fortapesrather relies as an reversal.upon independent ground

to voir or the after its verdict ispoll juryThe decision dire
v.within of the trial court. State Pinardville Athleticthe discretion

(1991).Club, 468, a462, 1284, 1288 trial134 N.H. 594 A.2d While
court its claimsexercising investigatediscretion must colorable of

influence on the it “must notimproper process,deliberative allow
injurors harassed and the an effortby partyto be beset defeated to

secure from them facts which establish misconduct.”mightevidence of
Cir.)(1st1197, 1204Tierney, (quotationsNe­ ron v. 841 F.2d

(1988).omitted), denied,cert. 488 832U.S.
The theargument consumptiondefendant’s ofconcerning alleged

alcohol a articleby sequesteredthe stems from writ-jury newspaper
trial, that,ten he atby jurora after the in which stated the motel

ended,after day’s jurorsthe second deliberations had the were told
“that thejudge juror, thoughthe had OK’d two drinks per state

Bullard,the for 16up Citingwouldn’t tab alcohol.” State v. N.H.pick
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(1844),139 and v.Leighton Sargent, (1855),31 N.H. 119 which pro-
hibit the use of alcohol aby deliberating thejury, defendant contends
that the trial court’s permitting jurorsthe to have two drinks at the
motel entitled her to if,voir dire them “as to when and where ofany
them had accepted the trial court’s invitation.”

The trial court held a hearing on the defendant’s motion for
a trial jurornew alleging misconduct. At the hearing, counsel for the
defendant evidence,conceded that he had no whatsoever,”“none
that the hadjury deliberated under the influence of alcohol. He ad­
mitted that the suggestion that the jurors were in theirdeliberating
separate motel rooms on the night they were sequestered, or that
they had even had alcoholic thatbeverages evening, “purewas spec­
ulation.” Unsupported speculation does not entitle a defendant to
have the trial court interrogate jurorsthe about alleged impropriety
in Donovan,deliberations. 603,State v. 607,120 N.H. 1102,419 A.2d

(1980).1104-05 The trial court did not abuse its discretion in refus­
ing to thepoll jury based on the defendant’s conjecture.sheer

The defendant next contends that the existence of the tape-­
recorded recollections of a juror is jurorevidence of misconduct re­

a new trial. Inquiring her motion she thatalleged the recordings had
been made for the purpose of profiting from their sale after the trial.
At the onhearing the motion the affidavits,State introduced rebut­
ting the material by defendant,submitted the its claimsupporting
that the recordings subjectbecame the of salepossible only after

byoffers the defendant’s attorneys buyto them. Defense counsel did
not jurorcall the as a witness at the hearing, although the trial court
afforded him the toopportunity do so. The evidence supports the
trial court’s thatfinding the recordings were made for the purpose
stated by jurorthe on the tapes themselves, for hernamely, own
personal use. Conceding that he had no evidence that jurorthe form­
ed an intent to sell the attapes any time during her service as a juror,
defense counsel theargued existence of the ofappearance impropri­

record,ety. however,On this we agree with the trial court’s finding
that the defendant failed to produce any evidence whatsoever of
juror misconduct, and that the trial court properly denied the motion
for a new trial on this ground.

IV. Supplemental Jury Instruction

During deliberations the jury sent out a question to judge.the
aAfter torequest clarify, the following question was then transmit-

ted: “In your charges, Element 1 under accomplice states ‘the State
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in the or com-planningF.defendant aided Williamthat thealleges
actions,taking certainbySmartGregoryof murder ofmission the

courtThe trial sentAre actions excluded?”. . . all otherincluding
Members, theandForelady“Madamethe answer:jury followingthe

Youcharge. mayof theto the elementsproveis on the Stateburden
act specificallywhether the wasyouevidence beforeconsider all the

no.”your specificto isquestionor not. The answeralleged

that wasarguing the Stateobjected,The defendant
however,appeal,in the indictment. On sheactsby allegedbound the

failed tomisleading,instruction wastheargues supplementalthat
confusion, lacked reference toerroneouslyandjurydispel alleged

ofdoubt. As none thesebeyondfor a reasonableproofthe necessity
below, theythe was raised willto instructionobjectingforgrounds

162, 165,Wood, N.H. 562on State v. 132appeal.not be considered
(1989). Moreover, onlythe raised below not1312, groundA.2d 1314

Field,v. 132briefed, waived. State N.H.it is deemedhaving been
(1990). note, however, that the760, 765, 1276, 1279 We issue571 A.2d

765,Therrien, 769,v. 129 N.H.merit. See Statewaived was without
(1987)346, may proofconvicted on of(accompliceA.2d 348 be533

indictment).inacts not specified

Admissibility Recorded ConversationsV of
Pierce,tapedthat her conversations witharguesThe defendant

570-A:2, 11(d), been sup-recorded to RSA should havepursuant
I,partconsent undercontending that Pierce’s was invalidpressed,

the19 the New Constitution and fourth amend-Hampshirearticle of
Constitution, the stat-ment to the United States and that purported

invalid; interceptionstherefore that theutory authorization was
counsel;to thatrightsviolated her State and federal constitutional

to forjudicial interceptsfailure seek authorization the violated the
clause, I, 37,part Hampshireof article of theseparation powers New

Constitution; Rule of theinterceptionsand that the violated 4.2 New
Rules of ProfessionalHampshire Conduct.

In her motion to the defendantsuppress recordings, arguedthe
the of Pierce’s made thealleged invalidity recordingsthat consent

11(d).570-A:2, Her thatargument appealunlawful under RSA on
inPierce’s lack of consent resulted a violation of the defendant’s arti­

cle 19 and fourth amendment is therefore notrights properly pre­
604, 607, 1079, 1080Wisowaty,served. See State v. 133 N.H. 580 A.2d

(issues(1990) in not appeal).not trial court considered onraised
claim onstatutoryThe defendant bases her of invalid consent the

Pierce, time,at the a and onyearsfact that sixteen old was minor the
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that Pierceallegation however,was coerced. The motion to suppress,
asserted as a for ofground finding lack consent Pierce’s lackonly of

her minority.due to The State thatcapacity argues any argument
that Pierce preserved.was coerced is therefore not The ofrecord the

shows,hearing however, thatsuppression the defense tied its allega-
tion of invalid consent to the facts surrounding this particular

to participateminor’s decision in the intercepts, including alleged
officers,by rather than onpressure police a claim ofrelying per se

Moreover,minority.due to in onincapacity ruling the motion the
trial court pressurefound no undue onexpressly byPierce the po-

Thelice. issue is therefore properly before us.
At the onhearing the motion to suppress, Pierce testified about

the events herleading up to decision to to theagree intercepts. She
Derrystated that she to the police duringwhen lied an interview on

11,1990, murder,June about her of theknowledge Derry police Cap-
tain Jackson became with her.angry She inferred that the police

ofknew the ifdefendant’s involvement and that they discovered
Pierce was she would be withlying, charged an“hindering investiga-

14,tion.” After another interview with the onpolice June Pierce
agreed to record telephone conversations with the anddefendant to

awear forbody mother,wire face-to-face conversations. Pierce’s
interviews,atpresent policeboth with thediscussed Pierce ad-

of invisability the toparticipating intercepts prior each one. Her
with onsignature appears Pierce’s the consent form for the first in-

Pierce,tercept. According to the police explained her,to before she
thesigned consent forms for each intercept, righther to refuse and

that she in“wasn’t trouble at all.”any She stated that she did not
consent to outinterceptsthe of fear of being arrested. Detective

DerryPelletier of the DepartmentPolice also testified that he wit-
nessed her on the consent forms after tosignatures explaining her

timeeach that the was anddecision hers that she could refuse.

We conclude that the evidence supports findingthe that
voluntary. found,Pierce’s consent was The trial court “after viewing

stand,”her on the that “ofPierce was sufficient tomaturity” con­
sent, and we will defer to that in offinding light the trial judge’s

inunique vantage point the him.assessing witnesses before See
Mills, 50,v. (because,State 136 N.H. at 611 at 1106 inA.2d determin­

witness muching competency, so on trial observa­depends judge’s
determination).witness,tion of great deference togiven judge’s We

agreealso with the trial that thiscourt on record there is tonothing
thesuggest police.undue Pierce thatpressure by acknowledged she
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knew it.that they apparentlyandpolicelied to theoriginallyhad
anhinderingforprosecutedbeher that she couldwarnings toTheir

truthful were notbeingnotif she wasthey discoveredinvestigation
v.action, Kolodziej,see United Statesillegitimate policeofthreats

1983) (where action not(5th policeof590, threat594 Cir.706 F.2d
valid) (citation omitted); “a decisionto interceptconsentillegitimate,

it inducedbecause isinvoluntary merelynotto is renderedconsent
prosecution.”of a well-foundedto theby possibilitya desire avoid

Valenzuela,(Pa. v.1376, 1379 1987);Clark, StateA.2dCom. v. 533 cf.
(1987) (“What is1252, 1258-59 crucial...175,184, A.2d536130 N.H.

agent-in­of evidence to thevoluntary disclosureis the defendant’s
in­heinterest or motivation whenformer, not the agent-informer’s

(1988).denied, 485 1008 Pierce’scert. U.S.the government.”),forms
was under the statute.interceptsto the validconsent

to counselrightclaim that sixth amendmentThe defendant’s her
that,is on the factinterceptsrecorded basedbywas violated the

norneither arrestedJuly body intercepts, althoughto the wireprior
thatoffense, counsel and madewith she had retainedcharged any

This claim is foreclosedgeneral.known to an attorneyfact assistant
(1986),577, 519 A.2dKilgus,in v. 128 N.H. 231by our decision State

notto counsel wasrightwe held that the federal constitutionalwhere
in-thepriorthe defendant’s conversations toinfringed by recording

593-94, 242;atof at 519 A.2d seecharges.stitution criminal Id. Hoffa
(1966).States, 293,v. 385 U.S. 308-09United

I, tothat her article 15 counsel hadargues part rightShe next
attor-recordingsto the wire when she and herprior bodyattached

the office of desire to deal withattorney general’snotified herney
rightan that her toonly through attorney. Contendingthe State

greaterunder Constitution is than under the sixthcounsel the State
amendment, in that v. 124 N.H.Tapply,she asserts her brief State

(1984), I,318, A.2d 15 “affords to allpart470 900 held that article
the to This isof criminal counsel.”persons suspected activity right

in thean of our where defendantexaggerated holding Tapply,view
to invoke hissubjected interrogation, attemptedwas to custodial

discouragedto have for and wasright present questioning,counsel
324, 470 at 904. diddoing Tapplyfrom so the id. at A.2dby police,

rule as defendant contends.to announce so broad a thepurportnot

conversations, theAt the of the defendantinterceptedtime
neverchargesand no We havepending.had not been arrested had

counsel,to custo­that the constitutional outside ofrightheld State
ofpriordial attaches to the commencement adversarialquestioning,
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Roberts, 512, 517,See v. 131proceedings. 302,State N.H. 556 A.2d
(1989); 370,305 State 124 atv. N.H. 470 A.2d atScarborough, 914

(1983). The to rule,defendant us New Yorkurges adopt the first ar­
Skinner, 24,in v. 207,ticulated 52 436People N.Y.2d N.Y.S.2d 417

(1980),N.E.2d 501 that once an represented byindividual is counsel
on her,the matter on which the seeks to noquestionState waiver of

is presencecounsel valid unless made in the of counsel. We have pre­
viously rejectedconsidered and the strictreasoning behind the New

relies,York rule on which the defendant see atScarborough, supra
370, Skinner),470 A.2d at (expressly declining914 to follow and we
again Lamb,find the alsoargument unpersuasive. See State v. 125

(1984)495, 496, 1074, 1075N.H. 484 A.2d (reaffirming Scarborough’s
rule).rejection of the YorkNew

finalBasing challengeher constitutional to interceptsthe on
clause,separationthe of thepowers defendant contends that the re­

werecordings byauthorized the assistantimproperly attorney gen­
eral not abecause he was “neutral and detached magistrate.” This

isargument consequencewithout merit. It falls as a of inholdingour
577, 231,128 N.H.Kilgus, 519 A.2d that the fourth amendment and

I,part article 19 do not to suchapply intercepts.consensual See id.
591-92,at 519 A.2d at 240-41. Because warrant required,no was

neither was the of aneutrality judicialand detachment officer.
Finally, the thatdefendant theargues intercepted recordings

have insuppressedshould been because were violationthey obtained
of Rule 4.2 of Newthe Rules of ProfessionalHampshire Conduct.
The that doesState counters the rule not to theapply investigatory

of criminal that if itstage proceedings, and even were to apply, sup-
is not apression appropriate remedythe for violation.

Rule 4.2 of Rules ofthe Professional Conduct provides:
client,“In a arepresenting lawyer shall not communicate

the ofsubjectabout the with a the law-representation party
yer represented byknows to be in the mat-lawyeranother
ter, lawyerunless the has the consent of the orlawyerother

byis authorized law to do so.”
have not previouslyWe had occasion to decide whether the Rules of

prosecutorial agentProfessional Conduct bar a from acontacting
whom the State issuspect represented byknows counsel. Several

federal courts the issue pursuant nearlyhave considered to the iden-
(A)(1)tical Rule 7-104 of ofDisciplinary the Code Professional Re-
agreementWhile there is that thesponsibility. appliesrule to

criminal as toprosecutions well as civil seelitigation, United States
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— —, 111denied, S.(10th Cir.), U.S.cert.731,F.2d 735903Ryans,v.
notdoquestiontheconsidered(1990), that havethe courts152Ct.

of crimi-stageinvestigatoryin theappliesthe ruleon whetheragree
Hammad, 858v. F.2dStatesUnitedCompareid.nal prosecutions,

non-custo-1988) government’srule to(2d ethical(applyingCir.834
cert. de-jury subpoena),grand“sham”dial, use ofpre-indictment

— Fitterer,(1990) v.States192 with Unitednied, —, 111 S. Ct.U.S.
indictment),toCir.) rule(8th priorto(refusing applyF.2d 1328710
Lemonakis,v.(1983), and United Statesdenied, 464 U.S. 852cert.

denied, 9891973) (same), 415 U.S.(D.C. cert.Cir.485 F.2d 941
(1974).

to the con-in that leadsRyansreasoningthefind persuasiveWe
undercover inves-precludeintended torule “was notclusion that the

have retainedtheymerely becausesuspectsunindictedoftigations
counsel,” F.2d at 739:903Ryans,

ResponsibilityRule of Professional“In to [N.H.contrast
who is‘person’adealings with]4.3, lawyer’saconcerning

communica-counsel, prohibits4.2]by [Rulenot represented
aspartydefinesDictionaryBlack’s Law‘party.’tions with a

mat-subjectin theinteresteddirectlyor a person‘a litigant,
a con-Moreover, lawyer’srule concernstheof a case.’ter

limited toclient’], and isarepresentingduct [‘[i]n
representa-matter of thesubjectthe[‘aboutcommunication

matter’].theby counsel [‘ina party representedwithtion’]
terms, rulethethesenot define[do]theAlthough [Rules]

betweenrelationshipan adversarialcontemplatetoappears
setting.in or a civilwhether a criminallitigants,

party’san adverselawyer respectthat therequiresThe rule
ap­counsel. The ruleskilledbyto be representedchoice

dangerfrom thea defendantprotectintended ‘toto bepears
away by opposinghis casegiving“tricked” intobeingof

States v.]questions.’ [Unitedcraftedartfullycounsel’s
1983)].[(2d these[638,] Logically,Cir.Jamil, 707 F.2d 646

in an adver­the arepartiesafterimplicatedconcerns are
relationship.”sarial

Id.

or prosecutorialthat asuggest prosecutorwe do notWhile
indictment, onto thein of the rule priornever be violationagent may

in andcustodywas nothere, the defendantwherepresentedfacts
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criminally charged,had not been we find no ethical violation in the
interception of her conversations.

Transcripts Recordings InterceptedVI. Conversationsof of
argues appealThe defendant on that the trial court erred in sub­

mitting jury transcripts tapeto the of her recorded conversations
claiming transcriptsPierce,with that the were neither accurate nor

tapes playedtrial,Atauthenticated. when the were about to be and
transcripts jurors along,the handed out for the to read defense coun­

transcriptsexpressed “misleading”sel concern that the were be­
they allegedly “doubling”cause tofailed account for the of voices

parties speak objectionthat occurs when two at once. No was made
transcripts pre­that the authenticated,were not and thus none is

Wisowaty,served for review.SeeState v. 607, 580133N.H. at A.2dat
1080.

objectionThe court overruled the defendant’s to the use of the
transcripts, jury tape playedand instructed the before the first was
as follows:

any tapeextent,“Tothe exists,if that the itself differs from
you reading along transcript, youwhat are in the will use

tape yourthe in consideration of the evidence in this case
transcript.”and not the

jury again,The court tapeinstructed the after the second was
played, you youto “use what hear and not what read” if there was
any discrepancy, during chargeand several times its final the court
again jury tapes govern anytold the that the must over inconsist-
ency might appear transcripts.that in the

Evidentiary rulings are within the trial court’s discre­
appellant claiming“[a]ntion, abusingand trial court error in discre­

discretionary rulingtion has the burden to demonstrate that the is
clearly prejudice [oror her]untenable unreasonable to the of his

. . Cochran,case . .” 670, 672,State v. N.H. 756,132 569 A.2d 757
(1990). anyNeither at trial nor in her brief did the defendant make
particularized showing transcriptsof ininaccuracies the relative to

recordings may prejudiced thereby.the or how she have been The
jury adequatelytrial court’s instructions to the addressed the de­

objection,fendant’s and we find no ofabuse discretion.

Re-openingVII. Cross-examination Prosecution Witnessesof
argumentThe defendant’s final concerns the trial court’s refusal

Flynnto allowher to recall and Lattime for further cross-examina-
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the trialchallengesShein her case-in-chief.or as witnessestion
under theof confrontationof her rightsas violativerulingscourt’s

15, the federalI, her underrightsand articlepartamendmentsixth
favor-I, to allproduce proofsarticle 15partclause andprocessdue

her, and as an abuse of discretion.able to
that Flynnof lettersdiscoverya of thearose as resultThe issue

inmate at the Newthe trial to anjail duringwrote fromand Lattime
of theinto the possessionThe letters cameState Prison.Hampshire

ofhad cross-examinationthey completedafterattorneysdefendant’s
recall theto be topermittedaskedwitnesses. The defendantthe two

credibilityto theirimpeachfor further cross-examinationwitnesses
not that theclaimingof the letters. Whileof the contentson the basis

the boys’with the substance ofinconsistenciesanycontainedletters
warrantingspecificto items aspointeddefense counseltestimony,
referencesthat the letters containedHe notedfurther examination.

thetestify againstandplead guiltydecisions toto the witnesses’
defendant, in-of the to theirdefendant, possessing photographsto

aattention, againstthreat of violenceFlynn’sin toterest the media
inmate, jury.to the defendant’sand a referenceprofaneprison

letters, the motion tocourt, the deniedreviewingThe trial after
witnesses, in that could not havethe lettersfinding nothingrecall the

case-in-chief,herDuringinto on cross-examination.inquiredbeen
and Lattime totransport Flynnmoved for an order tothe defendant

motion,The trial court denied theas witnesses for the defense.court
to direct ex-by gain byit as an the defensecharacterizing attempt

ahaving “fullyafter hadpreviously,amination what had been denied
The court stated it hadfor cross-examination.opportunityutilized”

none of themin and has found thatquestion“reviewed all the letters
jury.would be of aid to the Therelevant material whichanycontain

in the testi-wayno information contradictsanyletters contain which
on the stand at bestof the two individuals while witness butmony

jailhouseshow their at bravado.”attempts

con­A federal constitutional torightsdefendant’s State and
include the to on cross-­right inquirefront the witnesses heragainst

for in order to attacktestifyingexamination into a witness’s motives
520, 524, 544,Brown, A.2d 546State v. 132 N.H. 567credibility.his

(1985);Benoit, 6, 21, 295,(1990); v. 126 N.H. 490 A.2d 306see State
(1974).308,Alaska, 316 For a trial tojudgesee also Davis v. 415 U.S.

violatesproper inquirybar cross-examination in a area ofcompletely
Chaisson, 17, 32-33, 458the of confrontation. State v. 123 N.H.right

(1983).95, 104 a defendant has been a thresholdpermittedA.2d Once
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however,level of theinquiry, satisfied,constitutional standard is and
the ofjudge’s limiting cross-examination is anagainstmeasured
abuse of Brown, 524,discretion standard. 132 N.H. at 567 atA.2d
547.

Furthermore, stand,once a witness has left the “he cannot
be recalled without the permission of the Court.” SUPER. R.Ct. 69.
“Our case law thesupports discretion of the trial court in this mat­

(1987).ter.” Duff, 731, 736, 1381,State v. 129 N.H. 532 A.2d 1384 To
abuse,constitute an the court’s discretion must have been exercised

for reasons or“clearly untenable unreasonable to prejudicethe of
Gooden, 674, 677,[the case.” State v. 133 N.H.defendant’s] 582 A.2d

607, (1990); (no609 737,see atDuff, supra 532 A.2d at 1385 abuse of
discretion where defense counsel had “ample to cross-­opportunity

witness”).examine the
The record here thatshows the defendant was not prohibited from

Flynn and incross-examining Lattime areas relevant to impeach
their credibility through exposing their motives for testifying. De-
fense counsel as muchconceded at trial. heAlthough argued that the

information,”letters contained “new he “Are thereacknowledged,
new issues that we talkwant to about with gentlemen?these I think

Itnot. togoes theyissues talked about.” According defendant,to the
the letters that theimply boys had the talkopportunity to with each
other in jail, her thatsupporting theory they collaborated to fabri-
cate show,their testimony against Theyher. also to theaccording
defendant, Flynn’s remorse,obsession with her and lack of and por-
tray a colder individual than Flynn displayed on the stand. A review
of the extensive cross-examination of Flynn, Lattime and Randall
reveals that all of these areas had been Allexplored. testified that
they had talked about the case and that partadmitted of their mo-
tivation in cooperating with the State was out of loyalty to each

Flynnother. defendant,admitted his obsession with the and also ad-
mitted that dayswithin of the murder he inparticipated an unrelated
burglary and committed theft. Lattime testified about inlaughter
the car on waytheir home to Seabrook after the murder and about
how he and had onFlynn laughed waytheir to the detentionyouth
center after being arraigned degreefor first murder.

We hold that the trial judge acted within his discretion in
refusing to allow the witnesses to be recalled for further cross-exam­
ination on this thoroughly ground.troddén The defendant’s addi­
tional argument for the to recallright the witnesses in her ease-in-­

basis,chief raises no claim,distinct from the cross-examination to
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I,under partproofsfavorableto produceThe rightrule otherwise.
testimony,cumulativeto presentthe rightnot grant15 doesarticle

(1991), does853, nor826, A.2d 857818, 585Adams, N.H.133v.State
see Wash­right,such aaffordprocessof dueguaranteethe federal

(1967) proc­to compulsory14, 16, (right23Texas, U.S.v. 388ington
on standtoright putdenied”“arbitrarilywhen Stateess denied

defense”).the“vital towitness

VIII. Conclusion

theoryon thereverseus tourgesdefendanttheFinally,
re­standing aloneof notmaycomplainedthe errorsthat, although
tosufficiently prejudicialeffect wasreversal, cumulativetheirquire

however, theonisargument predicated,trial. Thisa newwarrant
none, thefoundAs we havethe first instance.of error inexistence

fails.argument

Affirmed.

All concurred.
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