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I,under partproofsfavorableto produceThe rightrule otherwise.
testimony,cumulativeto presentthe rightnot grant15 doesarticle

(1991), does853, nor826, A.2d 857818, 585Adams, N.H.133v.State
see Wash­right,such aaffordprocessof dueguaranteethe federal

(1967) proc­to compulsory14, 16, (right23Texas, U.S.v. 388ington
on standtoright putdenied”“arbitrarilywhen Stateess denied

defense”).the“vital towitness

VIII. Conclusion

theoryon thereverseus tourgesdefendanttheFinally,
re­standing aloneof notmaycomplainedthe errorsthat, although
tosufficiently prejudicialeffect wasreversal, cumulativetheirquire

however, theonisargument predicated,trial. Thisa newwarrant
none, thefoundAs we havethe first instance.of error inexistence

fails.argument

Affirmed.

All concurred.
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Arnold,John P. attorney general Bisbee,(George Dana deputy
attorney general, Beeson,and Peter G. associate attorney general,

brief,on the and Mr. Bisbee orally), for the State.

Nourie, (RichardWiggin & of Manchester B. McNamara on the
brief and fororally), the defendant.

Per defendant,curiam. The Dexter,Laura J. was charged with
negligent homicide after a one-car accident that resulted in the death
of a inpassenger trial,her car. After a jury she was found not guilty
of negligent homicide guiltyand of the lesser included offense of
driving while intoxicated. The sole issue she raises on appeal is the

J.)Superior Court’s (Temple, denial of her post-trial motion for at-
fees,torney’s based on alleged misconduct of the prosecutor. We af-

firm.
The defendant does not base her claim for attorney’s fees on the

lack of case,merit of the State’s nor upon any unwarranted intransi-
gence or obstinacy the inby State its substantive legal positions. Her
claim does not reflect the factupon of the State’s prosecution, but
rather upon the county attorney’s management of it. Lawyer con-
duct in case management and trial tactics underlies her claim for
counsel fees.
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the follow­claim, relies uponthe defendantIn of hersupport
ofasreports partturn over policeof conduct: tofailinginstancesing

testing bydelaying simulationdiscovery; purposelycourt-ordered
defensedenyin order toexpertreconstructionthe accidentState’s

convict the defend­toattemptingof thediscovery expert’s opinions;
at­countytheexpert;the State’sprovided byant on false evidence

when, in theby participatingto himselftorney’s refusing disqualify
witness; countyand thea potentialhe becametesting,simulation

re­with the press,eve-of-trial interviewof anattorney’s granting
addi­The defendant’sbyin his the court.sulting disqualification

of defenseallegedin her to abusetional reference briefpassing
Keenanno discussion. Seeby county attorney requireswitnesses the

(1988)1379,Fearon, 494, 499, (“glancing1382v. 130 N.H. 543 A.2d
no extendedof claim “warrantscharacter” of defendant’s treatment

consideration”).
687,Adams, 377 A.2d 617Harkeem v. 117 N.H.Relying upon

(1977), that the conductargued prosecutor’sthe defendant below
faith, vexatious, so as to be “un-“in wanton and oppressive”was bad

691, A.2d at 619. Theobdurate or obstinate.” Id. at 377reasonably
fees, that it did not “find ... thatnotingtrial court refused to award

of as characterized above.”County Attorneythe actions the were
Instead, stated, attorneys bythe court were observed the“[b]oth
Court to be with another.” The court noted that whenaggressive one
the defendant to its attention “matters ofbrought discovery, expert

inand the issues were “ruled and nodiscovery delay testing,” upon
addition,resulted.” In court out thepointedsanctions the remedies

in in adelay testingthe defendant did receive: the resultedexpert
defense;delaytrial to allow further the the State waspreparation by

of use of in while the defendant wasdeprived expertthe its rebuttal
witnesses;expert’s deposition prosecutionable to use the to confront

county speakingand the was after with theattorney disqualified
with trial anpress, going county attorneythe forward with assistant

thedelay. “Through periodwithout further The court ofexplained:
such drasticpretrial activity, justifynone of the conduct was found to

or thecontemptaction as dismissal or action such asdisciplinary
of costs.”awarding

orpaysWhile the rule is that each his her owngeneral party
statute,in recognized excep­counsel fees the absence of we have

tions, such orlitigation unnecessarily pro­as “where is instituted
vexatious, arbitrary, capriciousalonged through party’s oppressive,

659, 662,conduct,” Adams, 117 N.H.or bad faith St. Germain v. 377
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620, (1977), a party’sA.2d 623 where conduct is “unreasonably obdu­
[wjhereobstinate,rate or . . . an toand individual is forced seek

judicial assistance to secure a defined and establishedclearly right,
which freely enjoyedshould have been without such intervention

(citations...,” Harkeem, 691, omitted),117 N.H. at 377 A.2d at 619
instances,and, in rare the court in the of dutywhere exercise its of

attorneyhas held that an be liable for hissupervising attorneys may
or her own client’s v. 111legal expense, Stephenson Stephenson,

189, 196, 351, (1971); Donovan,N.H. 278 A.2d 356 Hines v. 101 N.H.
244, 139239, 884, (1958); Doleac,A.2d 888 Court Awarded Attorneys

Law, 134,Fees New 17 141HampshireUnder Common N.H.B.J.
(1976). have never addressed the whether fees arequestionWe
awardable the in a criminal case.against prosecution

Pachtman,that 424The defendant concedes under Imbler v. U.S.
(1976), attorney’s409 she has no of action for fees theright against

himself, as absolute cloaks acounty attorney immunity prosecutor
for acts in the of a criminalperformed prosecution.conduct Since

case,and in this we held in Belcher v.briefing argument expressly
Paine, 137, (1992), in136 N.H. 612 A.2d 1318 what we portended

(Haas Rollins, 684,State v. 129 N.H. 533 A.2d 331Complainant)
(1987); that exists within the rubricnamely, “prosecutorial immunity
of judicial immunity functionallyand is absolute when related to the

of criminal or to the of criminalprocess prosecutioninitiation
Belcher, 147,136 at 612 A.2d atcharges.” N.H. 1325.

the of theAcknowledging personal immunity prosecutor,the
defendant nonetheless she is entitled to recoverargues attorney’s

which theCounty, employs countyfees from Strafford she assumes
defendant, however,The cites no forattorney. authority imputing

liability county. Holdingto the the liablegovernmental employer
not be consistent with the the ofpolicy underlyingwould doctrine

“that of aprosecutorial immunity, shielding prosecutor from the ‘de­
flection of from his duties and theenergies public possibility[his]
that he would shade his decisions instead of theexercising independ­

Belcher,ence his trust.’” atjudgment required by publicof 136 N.H.
423).145, Imbler, 424612 A.2d at 1323-24 U.S. at(quoting “[Pros­

could not if had fearindependent theyexercise discretion toecutors]
retribution from the that would have to thegovernment pay judg­

294, 299, 442,ment.” Tilton v. 126 N.H. 493 A.2d 445-46Dougherty,
1992) (limited541-B:19, 1(a)(1985); of(Supp.RSA waiver sover­cf.

State,for its officials and not toeign immunity employees applicable
function).judicialclaim on exercise ofbased
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of thatthat, complainedto the actionshold asthereforeWe
case,defendant’sof theto thefunctionally prosecutionrelatedwere

misconduct,All of allegedthefees not recoverable.areattorney’s
ofthis areainterview, falls withinprosecutor’s pressfor theexcept

1991)(3d1402, 1420 Cir.Catterson, 948 F.2dv.See Schrobimmunity.
function”). Webest, an administrativeonlyto is “at(talking press

immu­ofassume, sovereignthe doctrinedeciding,without thatwill
the governmentagainstnot an fees awardnity attorney’swould bar

applies.in and that Harkeemcircumstancesthese

to the werepresscommentscounty attorney’stheWhen
him fromattention, disqualifiedthe the judgeto trial court’sbrought

fees, courtthe trialthe In on the motion forrulingcase.prosecuting
faith,“in vex­not badthe actions werecounty attorney’sfound that

as ‘un­to characterizedatious, fairlyas beoppressivewanton and so
a judgeBecause trialor obstinate.’”reasonably [o]bdurate

not con­insightshave“maythe firsthandwitnessing proceedings
Co., 133Mut. Ins.record,”the v. Merrimackveyed Maguireby

(1990) omitted),55, 451, we accord51, (quotations573 454N.H. A.2d
faith or unreasonable­to his decision whether badgreat deference

onjustify imposinga in the such as toparty litigationdrivesness
deferencefees. Thatopponent’s attorney’sthe cost of hispartythat

unlessof discretionus to the trial court’s exerciseupholdconstrains
un­clearly“exercised for reasonsit that the discretion wasappears

of theto the prejudiceto an unreasonableclearlytenable or extent
(citation56, quotationsA.2d at 454 andId. at 573objecting party.”

omitted). theHere, took action againstthe trial remedialjudge
that thepressthe and concludedattorney speakingfor withcounty

con­that thissayfor fees was absent. We cannotpredicate awarding
id.untenable or unreasonable. Seeclearlyclusion was
claim attor-in the forwe note that this court defendant’sFinally,

in courtsuperioris Strafford whileney’s against Countyfees made
above, we needfees the oursought dispositionshe from State. Given

Countyfailure name Straffordnot whether the defendant’s todecide
from theanyto defeat claim for feesas a the action wouldparty

decide,not feesassumingwe also need evenAdditionally,county.
from therecoverable, recoverableproperlywere whether fees were

MCNAMARA,R. 1 NEW HAMPSHIRECompareState or the county.
(2dProcedure, 12,§Practice, and at 10Criminal Practice

1991) (“The of each is under the directioncounty attorney countyed.
General, of Attorneyand all the duties theAttorneyof the performs

7:6,RSA 23:5Office for the and :34 with RSAcounty.”)General’s
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(county attorney paid by county); Samaha v. 126County,cf. Grafton
583, (1985).N.H. 493 A.2d 1207

Affirmed.
All concurred.

Rockingham
No. 92-043

HampshireThe ofState New

v.

Stanley KingP.

2, 1993March

(PaulArnold,John P. attorney A.general Maggiotto, assistant
attorney on brief andgeneral, the for theorally), State.

defender,James E. Duggan, appellatechief by brief and orally, for
the defendant.

Brock, C.J. The defendant was inconvicted aby jury the Supe-
J.)rior assault,Court of first(McHugh, degree ESA 631:1. On ap-


