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in ainjuriesfor sufferedFirst, suinga childitnot to here.apply
an adult withthanpositionis in a differentaccidentmotor vehicle

1992) makes it a viola-(Supp.use. RSA 265:107-ato seat beltregard
occupanta childmotor vehicle withaoperatetion for a toperson

in an appropriatebelt or securedwearing a seatunless the child is
the childThus, to make sureresponsibilityadult’sit is therestraint.

negli-contributorilyheldsecured, fairlychild cannot beand theis
In actiondamagesainjuries.in for the child’sdamagesa actiongent

negli-contributoryof adult’sinjuries, the thequestionfor an adult’s
is responsibleit is the adult whofairly raised becausecan begence

265:107-a,Second, (Supp.IVown belt use. RSAfor his her seator
1992) not inthe restraint law. It doesof childonlyrefers to violations

or implyto use seat beltsfailingto of adultsany refer instancesway
pled, argued,not becontributory negligence maythat the defense of

avail-not use anthat a didplaintiffwhen it is discoveredprovenand
able seat belt.

reasons, I dissent.For respectfullythe above
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Arnold,P.John attorney (Amygeneral Vorenberg, assistant at-
torney brief),ongeneral, bythe brief for the State.

defender,M.Timothy Landry, Concord,assistant ofappellate by
brief for the defendant.

Brock, defendant,C. TheJ. Bertrand wasDeLong, convicted of
count 631:4,one of criminal threatening, RSA and one count of crimi-

(1986mischief, 1991),nal RSA 634:2 Supp.& a trial injuryafter the
J.).(Morrill,Superior Court theappeal,On defendant thatargues

the trial erred in a tojudge allowing testifywitness for the prosecu-
tion when thatidentitythe correct of witness notwas made known to
the defendant until after the start of the trial. theFor reasons that
follow, we affirm.

Charges against the defendant arose of an inout altercation New-
17,onport July 1991. The facts surrounding the incident were in

at trial.dispute husband,The defendant and the victim’s Harvey
Matheson, were home from areturning day of thatdrinking began
hours in nearbyearlier a hunting shelter Joe’s Jungle.called The
victim, Matheson,Wanda claimed that while inwaitingshe was her
car outside of the defendant’s to her aapartment give husband ride
home, the defendant withappeared a stick. thatBelieving Mrs.
Matheson had him the thereported police,to defendant slammed the
stick down on her car and threatened to kill her. Mr. Matheson soon
came to his wife’s aid and to confront the atattempted defendant his
apartment door. Eventually the arrivedpolice and calmed the scene.

trial, however,At the defendant totestified the contrary, claiming
that he never threatened Mrs. Matheson and never confronted her in

Instead,her car. he claimed the bydisturbance was caused Mrs.
Matheson, who was at the forangry defendant herkeeping husband

drunk,out of work gettingand him by Matheson,and Mr. who was
totrying retrieve his six-pack of beer and his fromsweatshirt the

defendant’s apartment.
The night before trial the learnedprosecutor of a new witness who

could corroborate ofparts Mrs. telephonedMatheson’s account. He
attorneythe defendant’s to inform him of this new witness but was

unable to reach him. The next day the prosecutor informed the court
and defense counsel that he had a Hediscovered new witness. identi-
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counsel as Hazel Booth. The defendantfled this witness to defense
of unfairgroundson thetestimonymoved to exclude the witness’s

aIn the trial court offered defense counsel fewsurprise. response,
witness, declined,attorneyto interview the new but theminutes

already morning,he had talked with Hazel Booth thatstating that
that a few more minutes would not make a difference. The courtand

motion,defendant’s the relative sim-ultimately notingdenied the
case, to inform counselof the the efforts defenseplicity prosecutor’s

discovered, oppor-as soon as the witness was and defense counsel’s
the the trial.tunity questionto witness before

however,witness, itthe called its second be-prosecutionWhen
that Hazel had identified asincorrectlycame Booth beenapparent

the Hazel Booth was on the wit-already prosecution’snew witness.
Martin,was named andGinger apparentlyness list. The new witness

the two. The defendant renewed his ob-prosecutorthe had confused
the of new The trial courtjection testimony againto the witness.

offered ten of fifteen minutes to interview the wit-defense counsel
objection.ness and overruled the

On the defendant that the trial court should haveappeal, argues
Ginger testimony groundsexcluded Martin’s on the of unfair sur-

that in fileengagesHe contends when the State discov-prise. open
case,it inery, dutyas had done this the State is under an affirmative

so,to its witnesses. Because the State failed to docorrectly identify
the defendant an toopportunity depose Gingermissed Martin and

unfairly prejudiced by testimonywas her at trial.

trial authorityThe court has the inherent to exercise its
in relating discovery.sound discretion matters to State v.pre-trial

LaRose, 146, 152, 1224, (1985);127 N.H. 497 A.2d 1230 State v. Sor­
(1980).rell, 472, 475, 1375,120 N.H. 416 A.2d 1377 “An error in the

exercise of that discretion would not constitute a errorreversible
unless it was shown to be to theprejudicial rightssubstantive of the

Sorrell, 475, 1377; LaRose,defendant.” 120 N.H. at 416 A.2d at see
152,127 N.H. at A.2d at497 1230.

The trial incourt did not err Martinallowing Ginger to tes­
tify. testimonyHer did not theunfairly surprise Althoughdefendant.
the fact that a new witness had notbeen found was known until the

trial,time of her testimony was not and lasted no more thancomplex
six minutes. Her no new informationtestimony presented and
merely paralleled the of antestimony earlier witness for the State.
The judgetrial the angave attorneydefendant’s to in­opportunity
terview the witness before she took the permittedstand and exten-
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Furthermore, the de-sive once she had testified.cross-examination
a continuance.necessarynever felt it toapparently requestfendant

Sorrell, 475,120 N.H. at 416 A.2d at 1378.See

not the confu­byThe also wererights prejudiceddefendant’s
to the newcorrectly identifysion created the failureby prosecutor’s

that the Supremewitness. The defendant United Statesargues
(1988),Illinois, 400 suggestsin v. 484 U.S.reasoning TaylorCourt’s

to accu­testimony producewe should exclude when the State fails
inin file Theengaging open discovery.rate information while Court

in athat excluded the case ofTaylor testimony properlyfound was
to abywillful omission “motivated a desire obtainduring discovery,

of cross-­tactical that would minimize the effectivenessadvantage
484ability Taylor,examination and the to adduce rebuttal evidence.”

in in no toTaylor way comparesat 415. The willful misconductU.S.
in at Upon learningconfusion witnesses the case bar.regardingthe

witness, here to contact theattemptedof the new the prosecutor
The confusionattorney regard­defendant’s but was unable to do so.

not, itself, in aby putwitness names at trial did the defendanting
that it a willfulanyless favorable nor is there indication wasposition,

to some tacticalby prosecution gain advantage.theattempt

Affirmed.

All concurred.
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