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Furthermore, the de-sive once she had testified.cross-examination
a continuance.necessarynever felt it toapparently requestfendant

Sorrell, 475,120 N.H. at 416 A.2d at 1378.See

not the confu­byThe also wererights prejudiceddefendant’s
to the newcorrectly identifysion created the failureby prosecutor’s

that the Supremewitness. The defendant United Statesargues
(1988),Illinois, 400 suggestsin v. 484 U.S.reasoning TaylorCourt’s

to accu­testimony producewe should exclude when the State fails
inin file Theengaging open discovery.rate information while Court

in athat excluded the case ofTaylor testimony properlyfound was
to abywillful omission “motivated a desire obtainduring discovery,

of cross-­tactical that would minimize the effectivenessadvantage
484ability Taylor,examination and the to adduce rebuttal evidence.”

in in no toTaylor way comparesat 415. The willful misconductU.S.
in at Upon learningconfusion witnesses the case bar.regardingthe

witness, here to contact theattemptedof the new the prosecutor
The confusionattorney regard­defendant’s but was unable to do so.

not, itself, in aby putwitness names at trial did the defendanting
that it a willfulanyless favorable nor is there indication wasposition,

to some tacticalby prosecution gain advantage.theattempt

Affirmed.

All concurred.
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(John A. assistant at-Arnold, Stephen,P. attorney generalJohn
brief), for the State.byon the brieftorney general,

Concord,Abbott, defender,Jr., byofappellateassistantW. Kirk
for the defendant.brief

defendant, was convicted ofHorton, Zorzy, per-LewisJ. The
J.).(Mohl, heappeal,in Onjury Superiora trial Courtjury following

violatedand a fair trial wereprocessthat his to duerightscontends
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when, trial,a bail tofollowing hearing prior presiding judgethe
failed to order an to determineevidentiary hearing whether he was

to stand trial. affirm.competent We
The roots of this case are traceable to a criminalprivate complaint

which the defendant three individuals tobrought against prior 1987.
dismissed, 1987,inThe was and March thecomplaint three individ-

uals a malicious suitbrought prosecution against the defendant. On
26, 1987,March a Carroll sheriff aCounty served civil writ of sum-

mons at the defendant’s home. The defendant did not to therespond
summons, or to subsequent motions and documents at hisserved
address, and the a inplaintiffs judgmentreceived their favor. The
defendant the ofacknowledged pendency onlythe civil proceedings
after the to theirplaintiffs, satisfy judgment, attached real estate

to the defendant.belonging The defendant filed a formal motion to
(1)instrike he followingwhich made the claims: that he never re-
(2)summons;ceived notice of the writplaintiffs’ plaintiffs’of that the

counsel had failed to alert him of the pending prosecutionmalicious
(3)suit and the of not heconsequences appearing; and that had no

notice of the civil action until 1989. TheApril defendant attested to
However,the truth of these claims innotarybefore a 1989. theMay

1987,claims were inbyrefuted evidence that the defendantApril
had filed a complaint professionalwith the conduct committee which
contained a ofcopy the writ of summons he denied received.having

evidence,On the ofbasis this a Carroll indictedCounty grand jury
the fordefendant perjury.

trial,Prior bail,to the State moved to increase the defendant’s
alleging that the defendant had contacted a grandmember of the
jury that had indicted him for At an onperjury. evidentiary hearing

(O’Neil, J.),the motion before the Court the called asSuperior State
witnesses the grand jury foreman and his wife. testified that onThey

26, 1989,December the defendant had at their home andappeared
had to the foreman about his on theattempted question signature

defendant,defendant’s indictment. The who was then seventy-six
old,years se at the theappeared pro hearing. Throughout proceed-

ing, ignoredhe the court’s that it would entertainrepeated warnings
bail,only matters relevant to the issue of and argued vociferously

that the was theprosecution illegal prosecuting attorney,because
Lindsey,Warren had the indictment as thesigned county attorney

when, fact,in he was the assistant county attorney. The defendant
Lindseyaccused of an officer of court” and ofbeing “illegal th[e]

that“taking money,” prosecution “bogusand claimed the entire was
from the start.” The defendant also the witnessesbadgered about
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crimi-bail, underlyingor thehisto eitherunrelatedwhollymatters
a car withseenhavingof histhe basisonexample,Forcharge.nal
home, thethe foreman’sin front ofparkedplateslicenseJerseyNew

Hamp-in Newa caroperatinghim of illegallyaccuseddefendant
itthatto warnthe courtpromptedbehaviorThe defendant’sshire.

“make atocontinuedif the defendanthearingtheterminatewould
on his owntestifyingwhileFinally,courtroom.”out ofmockery [the]

resultwas theprosecutionthat thebehalf, suggesteddefendantthe
officialshim local and Statebyheld againstvendetta”“personalof a

policeabout the“squak[ed] [sic]hadheangry becausewerewho
meeting.”the townatbudget

tookfollowing colloquythehearing,of the bailAt the conclusion
place:

here todayongonewhat’sI’m concerned about“[STATE]:
a situationwe haveknow whetherand, I don’tfrankly,

Andevaluated, frank.quiteto beshould beZorzyMr.where
something hap-sayone hand andturn around withif he can

hand,the otherwithhappenthat it didn’tand thenpened,
state.his mentalI’m concerned aboutdeeply

to,I think haveyoumotion.yourFile formalTHE COURT:
aon it. He hasa to be heardrightI think he hasbecause

right.maybe you’reto notice andright
office,Honor, Lindsey’sthere’s Mr.Your[DEFENDANT]:

Countya Assistantlegally appointedis not evenHeright?
All thatLeidinger.Mr.all fromgot papersI’ve theAttorney.

a officerlegalHe’s not evenI to here.proveevidence want
office.Leidinger’sfrom Mr.the court. That’sof

youthatto the conclusioncomingI’m rapidlyTHE COURT:
your noggin.withhavemay problemssome

thethat I’m—I haveNo, justI It’sdon’t.[DEFENDANT]:
look and seeuptointelligenceand a littlecommon sense

here.prosecutedI’m getting prosecuted—illegallythat
agitationtowardsalso have a propensityTHE COURT: You

farthat with it. Asgoeselseeverythingandaggravationand
outset,thehere, at least fromallegingwhat areyouas

a glove.”in field withoutout leftyou’re
theandhearing,a competencyfile a motion forThe State did not
notdida The defendanthearing.not order suchcourt didsuperior

at oftrial, the startalthoughto standthat he incompetentclaim was
a psycho-that could receiveso hefor a continuancetrial he moved
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evaluationlogical of his to recallcapacity past events. The defendant
intended to use the evaluation to support his defense that he did not
have the requisite mental state to commit perjury. The trial court

motion,denied the and the jury ultimately convicted the defendant
of perjury.

The issue before this court is whether the defendant was denied
the right to due and a fair trialprocess when the courtsuperior did
not order an evidentiary tohearing evaluate his to standcompetence
trial. The defendant contends that his conduct theduring bail hear-
ing should have alerted the superior court to doubts as to mentalhis
competence.

The mental competence of a criminal defendant “anis abso­
lute basic condition of a fair trial.” State v. 127 N.H.Champagne,

(1985)266, 270, 1242, 1245 omitted).497 A.2d (quotation Due process
guarantees under both the Federal and State Constitutions protect

from ifdefendants trialstanding they legallyare Seeincompetent.
Bertrand, 719, 725,State v. 912, (1983);123 N.H. 465 A.2d 914 Pate v.

Robinson, (1966).375,383 U.S. 378

The test for competency, as byformulated the United
States,States Court inSupreme Dusky 402,v. United 362 U.S. 402

(1960), court,and adopted by this is two-pronged. Champagne,See
270, “First,127 N.H. at 497 A.2d at 1245. the defendant must have a

sufficient present ability to consult with lawyerand assist his with a
reasonable of rationaldegree Second,understanding.” Id. the de­
fendant must have a factual as well as rational of theunderstanding
proceedings him. Id. Theagainst State has the burden of proving by
a preponderance of the evidence that the defendant is tocompetent

Id.; Bertrand, 727, 465stand trial. 123 N.H. at A.2d at 916. We exam­
ine the I,defendant’s due claim firstprocess under article 15 ofpart
the New Hampshire Ball, 226,Constitution. v. 124See State N.H.
231-32, 347, (1983).471 A.2d 350-51 Since we find in this case that
the fourteenth amendment to the United States pro­Constitution

fifteen,vides no togreater protection the defendant than article see
270, 1245;127 N.H. at 497Champagne, A.2d at State v. 127Faragi,

1, 8-9, 723, (1985),N.H. 498 A.2d 729 we need not conduct a separate
due process analysis Ball,under the Federal Constitution. See 124

231-32,N.H. at 471 atA.2d 350-51.

Constitution,Under the New Hampshire a defendant’s due
not to beprocess right tried while is bolsteredincompetent by the

must,that the trial courtprocedural requirement “on own initia-[its]
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or legitimatea bona fidetive, evidentiary hearing wheneverorder an
isa defendant to standcompetentarises criminalwhetherdoubt

A725, A.2d at defendant’sBertrand, 123 N.H. at 465 914.trial.”
at the time of the trial pro-his abilitiesbyis measuredcompetency

(2d1146,Vamos, F.2d 1150 Cir.See States v. 797ceeding. United
(1787).denied,1986), cert. 479 1036U.S.

in to evaluate thepositionAs trial is bestthe court the
to decision re­behavior, we deference itsgrantdefendant’scriminal

In determiningthe for a See id.competency hearing.needgarding
the court con­to a trial shouldcompetency hearing,orderwhether

“ behavior, his demeanor at‘evidence of a defendant’s irrationalsider
” Bertrand,trial, 123opinion competency.’and medical onany prior

Missouri,725, v. 420 U.S.Dropeat A.2d (quotingN.H. 465 at 915
(1975)). a “tentative162, onlytrial court has before it180 Where a

not anthe is it need orderincompetent,that defendantspeculation”
127competence. Faragi,the defendant’sevidentiary hearing into

730; Vamos,see 797 F.2d at 115010-11,at 498 at alsoN.H. A.2d
(“some incompe­cannot be withdegree equatedof mental illness

trial”). addition, anyIn a trial record void of indicationtotence stand
defense, rationallycould not assist in his or com­that the defendant

the nature of substantial evi­proceedings, “providestheprehend
Vamos, atthe 797 F.2d 1150.competence.”of defendant’sdence

record, notreview of the bail we do find suffi­Upon hearing
to the compe­evidence to raise a fide doubt as defendant’scient bona

itThus,trial. the court not errsuperiorto stand did whentency
to an to evaluate the defendant’sevidentiary hearingfailed order

disruptive andto stand trial. The defendant exhibitedcompetency
haveappearedat the bail but he toannoying hearing,behavioroften

theunderstanding againstfactual as as rational of proceedingsa well
the focus the was the State’shearinghim. He that ofappreciated

claim, foreman, that thegrand juryas the defend­bycorroborated
jurorhad a when he visited the fore­unlawfully grandant contacted

byat his The defendant to defeat the State’s claimsoughtman home.
foreman, he had notjurythat when he thearguing approached grand

was the at home. This de­contactingrealized that he foreman his
claim,fense, if to of the State’s notirrelevant the substance was

addition, although age,irrational. In the defendant was of advanced
of ofhistory Finally, supe­there was no evidence a mental illness. the

court’s the have hadmay “problemsrior observation that defendant
could an to chide the de­regardedwith be asnoggin” attempt[his]

Atfor refusal to with court decorum.complyfendant his obstinate
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best, the comment raises no more than a speculation”“tentative that
the defendant was See N.H. atincompetent. Faragi, 10-11,127 498
A.2d at 730.

Affirmed.
All concurred.
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