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statementsthe prioraboutanythingrevealstatements, nor did he
Bycounsel.defensebyat trialrevealedalreadynot beenhadthat

encouragedprosecutorthetestimony,ofto the 225referring pages
overconsistentrelativelyhad beenthat the victimto inferjurythe

counseldefenseattackof the becausedescriptionwith hertime
did notThe prosecutorinconsistencies.out otheranyto pointfailed

We, there-reasonably be drawn.notthat couldinferenceanyargue
the court.byor errortheby prosecutorfore, find no impropriety

Affirmed.

All concurred.
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Connor,A. Manchester,James of brief and forby orally, the plain-
tiff.

Cullity, McDowell,andKelley of Manchester F.(Joseph
McDowell, III on the orally),brief and for the defendant.

Johnson, J. This arises fromappeal an action for breach of con-
tract brought by plaintiff, Fitz,the Richard a timber buyer, against

defendant, Coutinho,the John owner of a 150-acre wooded lot. The
J.)CourtSuperior (Gray, found that Coutinho breached a contract

Fitzauthorizing to enter and remove certain trees from Coutinho’s



723

heFitz total amount of lost profitstrial court awarded theThelot.
lot,and firewood from theof saw timberhave realized on resalecould

that Fitzan amount for the timberrecouptoand allowed Coutinho
trial court’s decision onlot and sold. We affirm theremoved from the

breach, profitsthe but vacate the lost assess-liability forCoutinho’s
Fitzdamagesfor an award of nominal becausement and remand

of the amount of lostreasonably proofto certainpresentfailed
profits.

contract, Fitz was in the lumber and firewoodAt the time of the
to which isbuy stumpage,He contracted with landownersbusiness.

trees, to the and sawpublicof for sale of firewoodstandingthe value
sawmills, who wouldgenerallytimber to and hired subcontractors

in forexchangeto remove timberemployees equipmentandsupply
of the from resale.part proceeds

of fromwith Fitz for removal certain timbernegotiatedCoutinho
Fitz walked the lot for about threehis 150-acre lot. and Coutinho

19,1986,a onagreement April sellingand entered into writtenhours
a certainFitz all hardwood and softwood ofstandingmerchantable

to enter to cut the Thepropertysize and Fitz the timber.permitting
“in a workman-likecontract that Fitz would remove timberprovided

manner,” and that would receive dollar amountsspecifiedCoutinho
feet ofpera basis cord of firewood and thousand boardweekly peron

Fitzand hardwood and veneer. tes-species logsdifferent of softwood
the amount of boardthat his was to base onpractice paymentstified

logs byor of a sawmillby measuring, scaling,feet calculated the
FALK,H. Timber AND FORESTshipment. generallya Seereceiving

(1958). Parker,184,§ Fitz David a log-PRODUCTS Law at 138 hired
subcontractor, harvest the timber and to forarrange ship-toging

to sawmills.ments
Fitz by early MayThe Coutinho and souredrelationship between

in full that afterpassed1986. Fitz made no the two weekspayments
Fitz and his sub-the contract was and Coutinho believedsigned,

of thatbeyondcontractors were and timbercutting types quantities
7, 1986, Fitz and Parkerby agreement. Maythe Oncontemplated

the after the Parker at Coutinho’sproperty police approachedleft
vandalized, and afterequipmentafter Parker’s had beenrequest,

himlawyer orderingFitz received notice from Coutinho’s to leave.
25,000that he removed about board feet—Although Parker testified

thetruckloads—during daysabout four and a half seven to ten he
land, May onlyon Coutinho’s Fitz Coutinho on 7 for thepaidworked

mill.byload that had been scaled aone
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The trial court heard ontestimony the breach of contract and lost
Parker,claimsprofits Moreno,from the and Charles aparties, pro-

fessional forester who the and foundinspected property slash re-
maining after Fitz’s The trial courtdeparture. refused to find that

contract,Fitz materially breached the but found that Coutinho had
breached Fitz toby ordering leave. The trial court calculated total

$62,775 $2,500lost ofprofits and deducted as a recoupment due Cou-
tinho for timber Fitz harvested under the contract.

appeal,On Coutinho that the trial courtargues erroneously found
that he breached the contract first. Coutinho asserts that Fitz’s sub-
standard work and failure to makepractices weekly payments were
earlier material breaches that excused nonperformanceCoutinho’s

dutyof the to allow the tologgers access the land. Coutinho also
that the award ofargues profits legallylost is erroneous because Fitz

failed to certainpresent reasonably proof of the amount. Neither
party seeks review of the recoupment.

The trial court refused to find that Fitz materially
breached the provision requiring “workman-like” Theperformance.
trial court is in evidence,the best to evaluate theposition and we will
not reverse a onfinding whether a in aparty performed substandard
manner, unless the lacks infinding support the record. See State v.
Westcott, 692, 695, 1072, (1991);134 N.H. 597 A.2d 1075 v.Bishop

Co.,Marbineau Plumbing 524, 524,& 117 N.H.Heating 375 A.2d
(1977).594, 594 The evidence on whether the wereloggers perform­

ing shoddy work was Morenoconflicting. testified that industry prac­
tice is to remove slash and merchantable timber andsimultaneously,
that debris remained on Coutinho’s land inand a streambed after
Fitz’s departure. Parker testified that his practice was to remove

woodlot,slash after logging opens up the and Fitz and Parker testi­
theyfied that were ordered off the theyland before could clean it up.

Such conflicts in the evidence on the quality of are forperformance
the trial court 524,to resolve. 117 N.H. atBishop, 375 A.2d at 594.

circumstances,Under these we find no error in the trial court’s de­
termination that Fitz did not breach the provision.

nextWe address whether the trial court erred in torefusing find
that Fitz breached thematerially bycontract not tendering pay-
ments during the more than two weeks that elapsed before Coutinho
ordered him off the A provisionland. of the contract signed Aprilon
19 required basis,”on apayments “weekly but Fitz did not make a

untilpayment 7.May

Not every duty bybreach of one to a contractparty dis­
CORBIN,the ofcharges duty performance of the other. See 6 A. COR­
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(1962).1253,§ a breach that isOnlyat 9-10BIN ON Contracts
to the whole trans­important justify endingmaterial andsufficiently

4injuredthe duties.discharges party’sa total thataction is breach
(1951). inCorbin, 946, delay payments§ aat 809-10 Whethersupra

of fact to determineis a for the trierquestionis a material breach
Carr, 114Sawin v.and circumstances of the case. Seefrom the facts

(SECOND)924, (1974); OF462, 466, 323 A.2d 927 RESTATEMENTN.H.
(1981).237§ 241 & comment a atContracts

in that Fitz’sfind no error the trial court’s decisionWe
not a materialon a schedule waspayments weeklyfailure to tender

1253,Corbin, § at 11-12 & n.8. The questionSee 6 suprabreach.
duties “isinjured remainingthedischarges party’swhether a breach

‘toa breach the es­question goesa different form of the whether
Corbin, 946,§4 at n.5. Time is generallyor not.” 810suprasence’

contract,in contract sospecificallyof the essence a unless thenot
states, See C & Mspecified.even if a time schedule isparticular

475, 354,Wiedenkeller, 470, 578 A.2d 357Trust v. 133 N.H.Realty
Sawin, 466,(1990); sug­114 at 323 A.2d at 927. The evidenceN.H.

Fitz that adealinglearned from a withpriorthat Coutinhogests
in mill a of the scaledelay could occur until a returns recordpayment
timber, findingand in record a that thenothing requiresof the the

to make adherence to the schedule essential.agreed paymentparties
therefore, inhold, refusingthat the trial court did not err to findWe

Because Fitz did not ma­materiallythat Fitz breached the contract.
contract, was not ex­terially nonperformancebreach the Coutinho’s

cused.

contract, con­Coutinho liable for the weHolding breaching
whether Fitz carried his burden of the fact and amountprovingsider

777, 780,v. 122 451 A.2ddamages. Rytman,of See Whitehouse N.H.
(1982).370, 372 the on in the mostdamages lightWe view evidence
to the See id.prevailing party.favorable

Fitz has not and no facts that he sufferedargued, suggest,
Aany damages plaintiff seeking profitsother than lost lostprofits.

must a of that theprove by preponderance the evidence claimed
were certain in the of theprofits reasonably absence breach. See

Prods. v.American Steel Alum. 127 N.H.Hydraform Corp. Corp.,&
187, 197, 339, (1985); 589,498 A.2d v. 69 N.H.Salinger Salinger,345
591, (1899).558,45 AlthoughA. 559 we have stated that “speculative

recoverable,losses” are not see Prods. 127 N.H.Hydraform Corp.,
197, 345,at 498 A.2d at we that the termrecognize “‘speculative and
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a of is insteadreally profits,uncertain is not classification butprofits’
thatprovea characterization of the evidence that is introduced to

would have been made” if the defendant had not breached thethey
(1964).1022,CORBIN, §contract. 5 at 139supra
that Fitz lost an indeter-The record contains abundant evidence

of of A market forprofitsminate amount because Coutinho’s breach.
Fitzheavilysaw timber and firewood exists. The lot was wooded.

made a from his subcontractor’s tenure on the lot. Aprofit logi-brief
cal inference is that he would have continued from furtherprofitto

of that Fitzcutting standing timber under the contract. We conclude
certain that he lost as a result ofproduced reasonably proof profits

Coutinho’s breach.

In the ofproving profits, plaintiffaddition to lost thefact
certainty.must establish the amount with reasonable See C. McCor­

Damages (1935).mick, 26,§the of at AnyHandbook on Law 99
of anticipated profits removingmeasure Fitz’s for saw timber from

the lot would include the volume of trees ofstanding timber-quality
each the market for or ofspecies multiplied by price logsveneer saw
each less thespecies, sharing proceedsthe cost of with subcontrac­

and the Anpayingtors amounts due landowner under the contract.
in theimportant determining pricevariable market is the “grade,”

timber,or of the canquality vary widely.saw which See generally
Falk, 185,§ atsupra 140-41. Factors relevant to calculating profits

similar,for firewood are with a for split­further deduction the cost of
and the for to theting, stacking, transporting public.firewood sale

The defendant’s to the of is thatchallenge proof damages
plaintiffthe failed to evidence of the volume andpresent adequate

of timber on the lot to allow a certain calculation ofgrade reasonably
lost on lost mustprofits. Opinion testimony profits be based on “suffi­
cient relevant that it the todata” so enables trier resolve uncertain­

708, 712-13,ties. RestaurantSee Inc. v. 128 N.H.Operators, Jenney,
(1986) omitted).256,519 A.2d 259-60 Fitz calculated the(quotation

firewood, hemlock,volume of and hardwood veneer and sawpine,
(1)lot,on the based on: his in thelogs standing experience assessing

(2)woodlots;of an estimate that an acre 34 ofyield yields cords wood
Moreno’s of 16 to 20(substantially exceeding perestimate cords

(3)acre); duringand recollections of observations he made a three-­
hour propertywalk across the 150-acre before he entered into the

(1)contract. Parker Fitz’s figures,corroborated based on: his own
surveillance of the to determine whether he could earn atproperty

(2)site;least to cover the cost of his to themoving equipment$500
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(3)lot; and his knowl­on theworkingmade whilehis observations
of timberto ten truckloadseightthat he had cutedge approximately

still there.”rest of the wood wasto ten and that “thedaysin seven
notes of their observa­no contemporaneousFitz and Parker made

in the five yearsof the woodlot occurredtions, surveyand no further
trial.preceding

onof the volume of timberFitz and Parker drew their estimates
to determine whetherappraisals designedlot from walk-throughthe

Provided that theirfrom into a contract.they profit enteringcould
their costs wouldenoughaccurate to ensureoriginal estimates were

firewood, Fitz andfrom of andgrossnot exceed returns sales timber
lotthe volume of timber on theParker could over- or underestimate
atconsequences. figures they presenteddetrimental Thewithout

theDespiteon their observations. lib­five-year-oldtrial were based
tothat a to seekdiscovery permit party permissioneral rules of

Fitz neveranother for furtherupon by inspections,enter land owned
thehis calculations or to determineverifyreturned to the site to

Super. 35(a); v.R. Robbinsstandingof the timber. See Ct.grade
(1980).451, 453, 4,120 417 5 The best evi­Corp.,Kalwall N.H. A.2d

of of estimate of Fitz is that two weeksunreliabilitydence the the
he left the he executed a to attach the defend­project petitionafter

ant’s and swore that 250 cords of firewood would have beenproperty
harvested. At trial he testified under oath that 850 cords of firewood

have been had he thecompleted project.would harvested
Moreno, the defendant’s that estimates of the vol-expert, testified

ume of onstanding walk-through varytimber based canappraisals
cruise,”widely, but that a a statistical method for estimating“forest

lot, Falk, 181-83,§§the volume of timber on a see generally supra
133-38,at accurate results. conclude that datayields relatively We

from mere of a fromwalk-through appraisals woodlot and estimates
of the normal of a 150-acre lot anyield provide insufficient basis for

a certain of forgrounding reasonably profitsconclusion the lost a
Hydraform Corp., 199,timber contract. See Prods. 127 N.H. at 498

atA.2d 346.
The plaintiff argues that as to the amount is no rea­“uncertainty

son for disallowing recovery uncertainty bywhen the is caused the
defendant’s unexcused breach.” v. 111Hooijdonk Langley,Van N.H.

(1971)32, 35, 798, omitted);274 A.2d 800 and brackets see(quotation
Co., 555,also Parchment Co. v. Paterson 282 563-66Story U.S.

(1931). case, however,In this the that is fatal to the trialuncertainty
court’s lost In­profits award did not result from Coutinho’s breach.
stead, the fromuncertainty productionresulted the of insufficient
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trier fact to reach a reasona­the circumstances for the ofdata under
onstandingon the volume and of timbergradecertain conclusionbly

and, profits. Hy­on the amount of lost Seeconsequently,the lot
199, at conclude127 N.H. at 498 A.2d 346. WeCorp.,Prods.draform

standingof lost based on the volume ofprofitsthat the trier’s award
See,theerror, accordingly e.g.,was in and we vacate award.timber

270, 297,Claremont, N.H. 608CityLakes Co.v. 135Great Aircraft of
(1992)840, 857 to extent that award included(vacating damagesA.2d

200-202,at 498 A.2dProds. 127 N.H.profits); Hydraform Corp.,lost
ex­damagesremittitur to amount of contract(authorizingat 347-48

clusive of lost profits).

of thereasonablythe record lacks certainAlthough proof
of gainsof timber and the total amountgrade standingvolume and

the asupports findingthat breach evidenceprevented,Coutinho’s
AnFitz amount of award of nomi­profits.that lost an indeterminate

in this case. See v. TownPugliesenal isdamages appropriate of
(1979).751, 113,Northwood, 743,N.H. 408 A.2d 118119

reasons, we allow the but vacateforegoing recoupment,For the
and remand for an assessment of nominalprofitsthe award of lost

damages.

vacated;in part; damagesAffirmed
and remanded.

All concurred.
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